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Court of Appeals of the District of Columbia. 


No. 4357. 

United States ex Hel. Cripple Creek and Colorado Springs 
Railroad Company, a Corporation, Appellant, 

vs. 

Interstate Commerce Commission. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 69412. 

United States ex Rel. Cripple Creek and Colorado Springs 
Railroad Company, a Corporation, Plaintiff, 

vs. 

Interstate Commerce Commission, Defendant. 

United States of America, 

District of Columbia, ss: 

Re it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, tlie following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 In the Supreme Court of the District of Columbia. 

Law. No. 69412. 

United States ex Rel. Cripple Creek and Colorado Springs 

Railroad Company, a Corporation, 

vs. 

Interstate Commerce Commission. 

Petition for Mandamus and Rule to Show Cause. 

(Filed October 14, 1924.) 

To the Honorable Judges of the Supreme Court of the District of 
Columbia: 

Relator respectfully shows: 

1. That relator, the Cripple Creek and Colorado Springs Railroad 
Company is a corporation created and organized under the laws of 
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the state of Colorado, which, during a part of the federal control 
period as dened in the Act of Congress approved March 21-1918 
(40 S. L. 45) commonly known as the Federal Control Act, engaged 
as a common carrier in general transportation operating certain 
lines of steam railroad between Cripple Creek and Colorado Springs, 
Colorado, which connected at Colorado Springs with the Atchison, 
Topeka and Santa Fe Railway and other railroads under federal 
control. 

2. That under and by virtue of an Act of Congress, approved 

August 29th, 1916, (39 S. L. 645) the President of the United 

* * • 

States, by a proclamation dated December 26th, 1917, effective Jan¬ 
uary 1st, 1918, took over the possession, use, control and operation 
of certain steam railroad systems of transportation in the United 
States, including the lines of relator. 

3. That under authoritv of Section 14 of the Federal Control Act 
supra, which authorized the President, prior to July 1st, 1918, to 
release control of all or anv part of anv railroad or svstem of trans- 
portation, further federal control of which the President deemed 
unnecessary, the Director General of Railroads, who, as agent for the 
President, had exercised supervision over the lines of relator, on 
June 30th, 1918 gave notice to relator that he relinquished such 
supervision and control and thereafter said lines were privately 
operated by the owners thereof within the meaning of the statutes 

hereinafter mentioned. 

2 4. Relator is advised and believes and thefore avers that, 

in order to compensate the owners of railroad properties taken 
over by the President, for the use of such properties and for losses 
that might otherwise he sustained as a result of federal control, 
Congress, by the Federal Control Act supra guaranteed or authorized 
the President to guarantee such owners that the average net operat¬ 
ing income of the properties taken over by the President, during 
th period of federal control should equal the average net operating 
income of such properties for the three years ending June 30th. 1917 
referred to and described in said Act as the test period and by said 
Act having authorized the President to relinquish control of any such 
properties when further federal control was no longer necessary, in 
order to compensate and protect the owners of properties so relin¬ 
quished from federal control and thereafter privately operated in 
competition with lines still under federal control, by an Act approved 
February 28th. 1920 known as the Transportation Act, 1920, Con¬ 
gress guaranteed or authorized the President to guarantee such own¬ 
ers that the average net operating income of lines therein described 
from private operation during the period of federal control should 
likewise equal the average net operating income during the test 
period and to this end directed the Interstate Commerce Commission 
as soon as practicable after March 1st. 1920 to ascertain for each 
such carrier the deficit in operating income as between the test and 
federal control periods and having so ascertained the amount due 
such carrier, to promptly certify such amount to the Secretary of 
the Treasury. 

The Secretary of the Treasury was thereupon authorized and di¬ 
rected to draw warrants in favor of such carriers on the Treasury 
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of the United States for the amount shown in such certificates as 
payable thereto. 

5. Relator is advised and believes and therefore avers that the 
carriers privately operated during the federal control period, which 
are entitled to the benefit of the guarantee last mentioned and 
described in the foregoing paragraph are defined in the Transporta¬ 
tion Act 1920 supra as carriers by railroad, which during any part 
of the period of federal control engaged as common carriers in 
general transportation and competed for traffic or connected with a 
railroad under federal control and which sustained a deficit in rail¬ 
way operating income for that portion as a whole of the period of 
federal control during which it operated its own railway or system 
of transportation. 

3 fi. Relator is advised and believes and therefore avers that 

under the provisions of the Transportation Act 1920 supra, 
which act prescribed certain rules for computing deficit in not operat¬ 
ing income as between the tost and federal control periods, in order 
for any such carrier to be entitled to the difference between its average 
net railway operating income during the test period and its average 
net railway operating income during any part of the federal control 
period, such carrier must have operated its system of transporta¬ 
tion during the test period for more than one year and where any 
such carrier, after the expiration of the test period and before the 
beginning of the federal control period, acquired additional lines 
of transportation (which were operated by it during the federal 
control period and not during the test period) in order to make 
proper adjustment as required by the Act, it is necessary in de¬ 
termining the deficit sustained, to consolidate the average net operat¬ 
ing income for the test period of the lines subsequently acquired, 
with the average net operating income for the same period of these 
lines, which were operated during the test period by such carrier 
so that for comparative purposes the sources of revenue may be the 
same for both periods. 

7. Relator, for more than two years of the test period, operated 
as lessee, a line of transportation (hereinafter called the Short Line) 
extending from Cripple Creek to Colorado Springs, where it con¬ 
nected with the Atchison. Topeka and Santa Fc Railroad, and with 
other carriers under federal control. After the expiration of the 
test period and before the beginning of the federal control period 
relator acquired by lease, the lines of another railroad company 
known as the Midland Terminal Railway Companv, extending from 
Cripple Creek to Divide, a point on the Colorado Midland Railway, 
and by assignment to it by the Midland Terminal Company of a 
trackage agreement with the Colorado Midland Railroad Companv 
acquired the right to operate trains over that line from Divide 
to Colorado Springs and thereafter, during the federal control period 
operated this line of transportation between Colorado Springs and 
Cripple Creek via Divide (hereinafter called the Midland route) 
in addition to the line of transportation hereinbefore referred to as 
the Short Line, which had been operated by it during the test 
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period and continued to be operated by it for a part of the period 
of federal control. 

4 For the first twelve months of the federal control period, 

that is to sav from .January 1st. 1018 to December 31st, 1018, 
* «, 

relator operated in its own name, under the leases and the trackage 
agreement hereinbefore referred to. both of these lines of transporta¬ 
tion between Cripple Creek and Colorado Springs. From January 
1st. 1910 to .July 17th, 1010. the lease of the Midland Terminal Rail¬ 
road Company having been cancelled and the trackage agreement 
with the Colorado Midland Railroad Company having been reas¬ 
signed to the Midland Terminal Railroad Company, the line from 
Cripple Creek to Colorado Springs via Divide, that is the Midland 
route, was operated in the name of the Midland Terminal Com¬ 
pany, which company, however, was owned by the same stock¬ 
holders and managed bv the same officers and director* as relator, 
and relator is advised and believes and therefore avers, that the 
lines operated by it. to-wit, the Short Fine, and the line* operated in 
the name of the Midland Terminal Company, to-wit, the Midland 
route, during this period, constituted in legal effect one line or 
system of transportation. There is attached hereto (marked Ex- 
hibit A) and asked to be treated as a part of this petition, a map 
showing the two lines of transportation operated by relator between 
Colorado Springs and Cripple Creek. 

S. From June 30th. 1018, when the control of relator's lines 

was relinquished by the Director General as agent for the President 

of the Cnited States, to July 17th. 1010, during which period 

relators lines were privately operated within the meaning of the 

Transportation Act. 10*20 supra, the average net operating income 

derived from the operation of both lines between Colorado Springs 

and Cripple Creek was less than the consolidated average net railway 

operating income of both lines during the corresponding months of 

the test period and relator is advised and believes, and therefore 

avers, that it thereupon became and was entitled to receive from the 

Interstate Commerce Commission a certificate showing the net 

amount of such deficit or difference and became and was entitled 

to receive from the Secretarv of the Treasurv a check or warrant 

• • 

for such amount. Application was accordingly made under rules 
and regulations prescribed by the Interstate Commerce Commission 
for the issuance of such certificate in the manner hereinafter de¬ 
scribed. 

0. In conformitv with an order of the Interstate Commerce 

« 

Commission dated March 4th. 1020 relator made a return to the 
Commission on forms prescribed bv it. showing the difference in 
its average net operating income as between the federal control and 
test periods, which return indicated a credit in favor of relator 
of $318.27)1.30. A copv of this return, marked Exhibit 

5 B. is attached to and asked to be treated as a part of this 
petition. 

Upon a partial audit of this return it developed that relator in 
error had failed to show the consolidated railway operating income 
during the test period of the two lines operated by relator during 
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part of the federal control period whereupon an amended and 
corrected return was filed with the Interstate Commerce Commis¬ 
sion showing the difference between relator’s average net operating 
income during the federal control period when it operated both 
lines of transportation between Colorado Springs and Cripple Creek, 
that is to say, the short line and the Midland route, and the con- 
selidated average net operating income of both such lines during 
the test period. This amended return showed a credit in favor 
of relator of $317,948.34 computed on a tax paid basis, or a credit 
of $374,584.17 computed on a tax accrued basis. A copy of this 
amended return marked Exhibit C. is attached to and asked to 
be treated as a part of this petition. 

After certain accounting exceptions had been reconciled or tenta¬ 
tively agreed to in order to make such reutrn conform with the ac¬ 
counting rules of the Interstate Commerce Commission a net balance 
in favor of relator was indicated of $215,080.30 for which amount 
the Commission was requested to issue a certificate as required by 
the statutes hereinbefore mentioned and described, but the Commis¬ 
sion refused and still refuses to issue to relator certificate for this 
or for any other amount. 

10. When application for certificate was originally made by relator 
to the Interstate Commerce Commission in due course it was referred 
to a certain Bureau of the Commission known as the Bureau of 
Finance, presumably for investigation and report. Representatives 
of this Bureau having notified relator that an adverse report might 
be made on the alleged ground that relator had operated the system 
of transportation involved for less than one year of the test period, 
request was made by relator for a hearing on this point by a Com¬ 
mittee or Division of the Interstate Commerce Commission known 
as Division No. 4, composed of three members of the Commission. 
This request was granted and relator’s case was submitted to that 
division on May 22d, 1922. On August 4th, 1923 the Commis¬ 
sion by Division No. 4. one member dissenting, entered an order 
reading as follows: 

8 “Investigation of the matters and things involved in this 

proceeding having been bad and said Division having on 
the date hereof made and filed a report containing its findings of 
fact and conclusions thereon, which report is “hereby referred to 
and made a part hereof, it is ordered that said claim be and it is 
hereby dismissed.’’ 

t j 

A certified copy of this order and report (marked Exhibit D) 
is attached to and asked to be treated as a part of this petition. 

11. From this action of the Commission bv Division No. 4 
relator appealed to the full Commission and on October 9th. 1923 
filed a petition for reargument in conformity with the rules pre¬ 
scribed by the Commission. In acting on Relator’s petition for 
reargument the Commission entered an order dated 11/12/23 grant¬ 
ing a re-hearing, whereupon the case was referred to and heard by 
the Director of Finance, an officer or employee of the Commission. 
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There is attached to and asked to be treated as a part of this peti¬ 
tion. (marked Exhibit E), transcript of all evidence submitted to 

and heard hv the Director of Finance. 

* 

Following this hearing by the Director of Finance, in accordance 
with an established custom of the Commission, a tentative or pro¬ 
posed repoit was prepared by the Bureau of Finance to which relator 
excepted. A copy of this report, (marked Exhibit F) is attached 
to and asked to W treated as a part of this petition. 

Thereafter, that is to saw on Mav 1 Dth. 1024. the case was orally 
argued by relator before the full Commission and on June 10th, 
1024 an order was entered re-affirming its previous order of dis¬ 
missal. A certified copy of this order (marked Exhibit H) is 
attached to and asked to be treated as a part of this petition. 

12. Delator is advised and believes and therefore avers that the 
record in this case, which is made a part of this petition, shows 
that upon hearing by the Commission all material facts which en¬ 
titled relator to the certificate applied for have l>een found bv the 
Commission in favor of relator and that its refusal to issue the 
certificate applied for is based upon conclusions of law which are 
erroneous and that the action of the Commission in so refusing to 
issue the certificate is arbitrary, ultra vires and unwarranted. 

Wherefore since Relator has no remedy save by this procedure, 
he prays this Honorable Court: 

7 1. That a rule may issue requiring the respondent, the In¬ 

terstate Commerce Commission to appear and answer this 
petition within such time as the Court may deem proper and to 
show cause why a writ of mandamus should not issue: 

2. That a writ of mandamus may issue directed to said respondent 
the Interstate Commerce Commission, requiring it to ascertain and 
certify to the Secretary of the Treasury of the United States the 
amount necessary to make good the guarantee to Relator contained 
in Section 204 of the Transportation Act of 1920. 

THE CRIPPLE CREEK & COLORADO 
SPRINGS RAILROAD CO., 

By C. C. HAMLIN, 

Vice-President. 

M. C. ELLIOTT, 

Attorney for Relator. 

State of Colorado, 

County of El Paso, ss: 

C. C. Hamlin, being duly sworn, deposes and says that he is the 
Vice-President of the Relator, the Cripple Creek and Colorado 
Springs Railroad Company, and has authority to make this affidavit 
on behalf of said relator. That he has read the foregoing petition 
and that the statements made therein as of his personal knowledge 
are true and those made upon information and belief he believes to 
be true. 


C. C. HAMLIN. 
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Subscribed and sworn to before me this 11th day of Sept., 1924. 
[seal.] MERTON W. BOGART, 

Notary Public. 

My Commission expires Dec. 10, 1925. 

(Here follows diagram marked page 8.) 


9 Exhibit B. 

Explanatory Note. 

It will be observed that this shows a total credit to the carrier for 
the year 1918 of $160,658.26 and from January to July 14, 1919, 
inclusive, of $247,062.71 making an aggregate credit to carrier of 
$407,720.97. This sum incdules defic-ts for the first six months of 
1918 prior to the relinquishment of federal control amounting to 
$89,469.58. Deducting this from the $407,720.97 there remains a 
balance for the period here involved of $318,251.39 as shown in 
paragraph nine of petition. This return did not include the con¬ 
solidated income of the Cripple Creek & Colorado Springs Railroad 
Co. and the Midland Terminal Company during the test period. 
Wherefore it was necessary to tile the amended return shown in 
Exhibit C. Nor did it show the consolidated income of both com¬ 
panies for the federal control period. 

10 Interstate Commerce Commission, 

Washington. 

I, George B. McGintv, Secretary of the Interstate Commerce Com¬ 
mission, do hereby certify that the attached is true copy of return 
filed by The Cripple Creek and Colorado Springs Railroad Company 
on May 25, 1920, in Finance Docket No. 1311, Deficit Settlement 
with Cripple Creek & Colorado Springs R. R., the original of which 
is now on file and of record in the office of this Commission. 

In witness whereof, I have hereunto set my hand and affixed the 
seal of the Commission, this 16th day of September, A. I). 1924. 
[seal.] GEORGE B. MeGINTY, 

Secretary of the Interstate Commerce Commission. 

11 Mar. 22, 1921. For file in Finance Docket No. 1311. 

Interstate Commerce Commission. Received May 25, 1920. Bu¬ 
reau of Mails and Files. 


Received Auditors Office, Apr. 3, 1920. Colorado Springs, Colo. 
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858. 

Cripple Creek & Colorado Springs R. R. Co. 

Report of Deficit Roads under Section *204 of the Transportation 

Act, 1920. 


Interstate Commerce Commission, 
Washington. 


To the President of the Carrier Addressed: 


March 4, 1920. 


Under the terms of section 204 of the Transportation Act, 1920, 
the Interstate Commerce Commission is directed to ascertain as soon 
as practicable after March 1. 1920. the monthly railway operating 
income or deficit of each carrier by railroad which, during any part 
of the period of Federal control, engaged as a common carrier in 
general transportation, and competed for traffic, or connected, with 
a railroad under Federal control, and which sustained a deficit in its 
railway operating income for that portion, as a whole, of the period 
of Federal control during which it operated its own railroad or sys¬ 
tem of transportation. Any street or interurban electric railway 
which has as its principal source of operating revenue urban, subur¬ 
ban, or interurban passenger traffic or sale of power, heat, and light, 
or both, is not included under this section. A copy of section 204 
and a part of section 209 follows for the information of carriers con¬ 
cerned. Every such carrier is requested to till out and return, prop¬ 
erly verified by oath, the annexed form. Roads which were operated 
by the United States Railroad Administration during the whole of 
the period of Federal control, or. if privately operated for a part of 
the period of Federal control, had operating revenues equal to their 
operating expenses, taxes, uncollectible railway revenues, and net 
equipment and joint facility rents for such period of private opera¬ 
tion taken as a whole, are not covered bv this section. 

* 

The return on this form should be sent to the Bureau of Statistics, 
Interstate Commerce Commission, Washington, D. C., on or before 
April 10, 1920. 

Bv the Commission: 

GEORGE B. McGINTY, 

Secretary. 

12 Extract from the Transportation Act, 1920, Approved 

February 28, 1920. 

Reimbursement of Deficits during Federal Control. 

Sec. 204. (a) When used in this section— 

The term ‘‘carrier” means a carrier by railroad which, during any 
part of the period of Federal control, engaged as a common carrier 
in general transportation, and competed for traffic, or connected, 
with a railroad under Federal control, and which sustained a deficit 
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in its railway operating income for that portion (as a whole) of the 
period of Federal' control during which it operated its own railroad 
or system of transportation; but does not include any street or in- 
terurban electric railway which has as its principal source of operat¬ 
ing revenue urban, suburban, or interurban passenger traffic or sale 
of power, heat, and light, or both; and 

The term “test period” means the three vears ending June 30, 
1917. 

(h) For the purposes of this section— 

Railway operating income or any deficit therein for the period of 
Federal control shall be computed in a manner similar to that pro¬ 
vided in section 209 with respect to such income or deficit for the 
guaranty period; and 

Railway operating income, or any deficit therein for the test period 
shall bo computed in the manner provided in section 1 of the Federal 
Control Act. 

(r) As soon as practicable after March 1, 1920, the Commission 
shall ascertain for every carrier, for every month of the period of 
Federal control during which its railroad or system of transportation 
was not under Federal operation, its deficit in railway operating in¬ 
come, if any, and its railway operating income, if anv (hereinafter 
called “Federal control return”), and the average of its deficit in 
railway operating income, if any, and of its railway operating in¬ 
come. if any, for the three corresponding months of the test period 
taken together, (hereinafter called “test period return”) : Provided, 
That “test period return,” in the case of a carrier which operated its 
railroad or system of transportation for at least one year during, but 
* ’ ,n of. the test period, means its railway operating in¬ 
come. or the deficit therein, for the corresponding month during the 
test period, or the average thereof for the corresponding months dur¬ 
ing the test period taken together, during which the carrier operated 
its railroad or system of transportation. 

(rl) For every month of the period of Federal control during 
which the railroad or system of transportation of the carrier was not 
under Federal operation, the Commission shall then ascertain (1) 
difference between its Federal control return, if a deficit, and its 
test period return, if a smaller deficit, or (2) the difference between 
its test period return, if an income, and its Federal control return, if 
a smaller income, or (3) the sum of its Federal control return, if a 
deficit, plus its test period return, if an income. The sum of such 
amounts shall be credited to the carrier. 

(e) For every such month the Commission shall then ascertain 
(1 ) the difference between the carrier’s Federal control return, if an 
income, and its test period return, if a smaller income, or (2) the 
difference between its test period return, if a deficit, and its Federal 
control return, if a smaller deficit, or (3) the sum of its Federal con¬ 
trol return, if an income, plus its test period return, if a deficit. The 
sum of such amounts shall be credited to the United States. 

(/) If the sum of the amounts so credited to the carrier under 
subdivision (<J) exceeds the sum of the amounts so credited to the 
United States under subdivision (e), the difference shall be payable 
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to the carrier. In the case of a carrier which operated its railroad 
or system of transportation for less than a year during, or for none 
of, the test period, the foregoing computations shall not be used, but 
there shall be payable to such carrier its deficit in railway operating 
income for that portion (as a whole) of the period of Federal control 
during which it operated its own railroad or system of transportation. 

(</) The Commission shall promptly certify to the Secretary of 
the Treasury the several amounts payable to carriers under paragraph 
(/). The Secretary of the Treasury is hereby authorized and di¬ 
rected thereupon to draw warrants in favor of each such carrier upon 
the Treasure of the Fluted States for the amount shown in such cer- 
tificate as payable thereto. An amount sufficient to pay such war¬ 
rants is hereby appropriated out of any money in the Treasury not 
otherwise appropriated. 

Sec. 209. * * * * 

( e) For the purposes of this section railway operating income, or 
any deficit therein, for the test period shall be computed in the man¬ 
ner provided for in section 1 of the Federal Control Act. 

(/) In computing railway operating income, or any deficit 
therein, for the guaranty period for the purposes of this section— 


(1) Debits and credits arising from the accounts, called in the 
monthly reports to the Commission equipment rents and joint 
facility rents, shall be included, but debits and credits arising from 
the operation of such street electric passenger railways, including 
railways commonly called interurbans, as are not under Federal 
control at the time of termination thereof, shall he excluded; 

(2) Proper adjustments shall he made (a) in case any lines 
which were, during any portion of the period of Federal control, a 
part of the railroad or system of transportation of the carrier, and 
whose railway operating income was included in such income of the 
carrier for the test period, do not continue to be a part of such rail¬ 
road or system of transportation during the entire guaranty period, 
and (b) in case of any linos acquired by. leased to, or consolidated 
with, the railroad or system of transportation of the carrier at any 
time since the end of the test period and prior to the expiration of 
the guaranty peirod, for which separate operating returns to the 
Commission are not made in respect to the entire portion of the 
guaranty period; 

(3) There shall not be included in operating expenses, for main¬ 
tenance of way and structures, or for maintenance of equipment, 
more than an amount fixed by the Commission. In fixing such 


amount the Commission shall so far as practicable apply the rule set 
forth in the proviso in paragraph (a) of section 5 of the “standard 
contract" between the United States and the carriers (whether or not 
such contract has 1 een entered into with the carrier whose railway 
operating income is being computed) ; 

(4) There shall not be included anv taxes paid under Title I or 
II of the R evenue Act of 1917, or such portion of the taxes paid 
under Title II or III of the Revenue Act of 1918 as by the terms 
of such Act are to be treated as levied by an Act in amendment of 
Title I or II of the Revenue Act of 1917; and 
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3*7.33/ 

Vc, X'S X 

£t3L^Zl. 


//> 

/¥ 

V6 

2<p 

\6tf. 


Month durin? which currier 


operated its property. 


Credits to currier. 
(See Note A.) 


Credits to United States. 
(See Note n.) 


i 


Month during winch currier 
operated its property. 


Credits to currier. 
(8ee Not# A.) 


Credits to United t al e s . 
(Bee Note B.) 


t 


A. 


1018. 


January. .... 
February 
March. 
April.. 
May.. 

June. . 

July- 

August . . 
September 
October.... 
November. 
December 


I c.: ,< 

7 7 3o'- | •’ 

/&. . 0 i 7/ C/ 

/#■; /jr3£\ 

?.//', Cf 

X.*7: 33, 

M-VSA.% 

/. ,S7/S U- 

/J-.*+3 ; *t 3 

/ 3. '/& <> J< 


c. !' 1910. 

January_ 


Sj February... 
March__ 


9 I c 

ZJ. kj'/ \c>Z 

36.S' r t\' *t 


April...... 3^.330 


Z 


a. r / 

^ ./ / '< * r 


fr 


j 




// 


S\ 


Total 


\ \ ,\ • i i *' 


/< / .( > /' 7 


May 

June.. . 

July. 

August. 

Sep^mber.. 

October. 

November... 

December.... 

1930. 

January_ 

February. 


/v 

39. 797)? 

^6, 4~> 78 





Total. /Z9^7)72/ 




/■" - - 


; ^ 

Excess, if any, of credite to carrier ^Cys.'j 


A 


, * • 

N(*ik A.— f’redits to carrier are to lx? ascertained as follows:.For Ihe month applicable, enlcr—■ . . 

fl) 'Die difference between Ihe Federal control return, if a deficit, and the tost period return, if a smaller deficit;’ y 
(2) The diiierence between tbe test periinl return, if an income, and tbo Federal control return, if a smaller income; / 

' (3> Tbe .-inn of the Federal control return, if a deficit, pin? the lest, period return, if an income. 

# ' * • 

Sort l;.- rrediiy to the I’nifed .Slates are tube ascertained a* follows: For the month applicable, enter— , 

(1) Tbe di'.ierence between the Federal control return, if an income, and the test period return, if a smaller income; 

(2) The ditferenee between the lest |»criod return, if a deficit, and tbo Fedora! control return, if a smaller deficit; __-• 

(3) The sum of the Federal control return, if an income, plus the test jicriod return, if a deficit. 

The compulations under ill above are jp-i t<> be made if carrier operated it t> railroad or system of transportation for less.than a year during, or for 
±»one of, tb<* test porn*!. 


JVcTt& 




N Yfu* t/.fi,. p f t i.*/. C ft/? c ill** /*/ ///lx. 

J- ■it*—-*' *f3Pf*f SS " 

{ 'f /' „ • 4 - n 


j > i/j /<fh[ 


7/b CXsmJ^ cl~*k. C*£*y*tAjb 

Cl* 




■Vt 











































-HE TURN 

of carrio* 


UNDER SECTION 204 07 THE TRANSPORTATION ACT, 1920. 


Name of corrio* 

Name and address of officer making return . 

—**■ ' ■' >'■'■ '■ i■ i ■ — «■——■ !■■■■■ i . . . ■ ■<■ - — . ■— « ■ — -.i . ■ .... 9 y si ' 





s.^A^ui 




r'- 


3. If respondent claimi to have been engaged in general transportation, duMt carry both passengers and fright? _ • 

4. .Did respondent carry a variety of freight traffic for the public generally and not merely the special traffic of particular industry?_ 

5. If respondent served primarily a particular industry, what per cent of its total freight revenue was derived from the traffic of such industry?...._ - 

I. Did respondent compete for traffic or connect with a currier under Federal control? If so, name the carrier oj carriers and the point or 

points of connection 

A < 2 -t sf • s? r\ . / • of. ' .^03 > .o /* .s ^ // 


Points of connection - 

■c .?/. 2* t .Jo)/ou,iy., /&<\ . A?. 4$. Jit &.#,/€/*. ..... . 


» • -- ...... • • . . •• 

.,.. / ...... 

7. Was respondent operated by electricity?.^- jL? If so, was its principal source of operating revenue urban, suburban, or interurban p—wi g* 

traffic or sale of power, heat, and light, or both? /Uxfi l'S< 

The term railway operating income (or deficit) in this return is to be understood in accordance with tlic definition in section 209 of tho Transportation 
Act; 1920. That section provides that certain adjustments arc to be made in operating expenses. Provisionally, the maintenance and other expenditures 
as actually accrued should bo used in computing railway operating income for the purpose of this return. Information regarding maintenance expenditures 
from July 1, 1914, to February 29, 1920. is to be given in a table as indicated herein. Respondent should indicate any modifications which should be made 
in order to present a tme statement of railway operating income.™* deficit. 

44 Debit/* 44 credit," or other reverse items should be entered in red ink. 

• 

L Railway Operating Income, or Deficit, daring Private Operation, by Months, January, 1918, to February, 1920. 


•Year nn<l 
monti . 


1018. 

Jannarv. 

• February 
March.... .. 

April. 

May_... 

June. 

July. 

August. 

September 
October.... 
November... 
December. 

i 

12 months. 
1010. 
January 
February.... 

March_ 

April. . 

May. 

June. 

July. 

August. 

September 

October.... 

November.. 

December.. 

^Mmonths. 


Hallway operating 
•revenues. 


Railway operating 
expenses. 


9 j «• \ 9 ; J «• I 

^/,3S'3J' r{-~23't/J[ 

' <?, ;• o # *2, > o 

. SZ. 3 CO o). ti-J, 

yy *roq no ¥3. H‘'/3,c8 
;•;;///>/ ¥¥.8/^/0 
y¥J\iJ - o kS J.Zo S\5o 
W.3 / t'sj ¥+.*., X 7,'y 
Sj./Cc/ 2 a> 3',. y/, 6 >//. 

yv. /<S/ 3'3 ’¥/. '/,'<■, oy 

<>8 , /3."c./\"o 

AS,ZK¥tt3 t+/'yX'/'3/ 

'2 .//.8I _ 2L.22JL 8y. 

3 C C Z 


n ■ ftiwn a #«• ajinnitU ! UWCollfftllilfi 

i railway 

•xenidtog war taxes. revfnoei. 


2,/S 

2/8 


I 

e. 

/z 


Hire of freiglit cars *| 

and other equipment Joint facility rents— I N'tf railway operating 

rents—net debit net dehit or credit. J income or deficit, 

or credit. 1 


2Z.¥o2'8o 
' 3.//2J3,- 
'-.33/- /¥ 
'/f.s/J //<, 
¥■¥3.7 y3 
3. /'/ '. ¥3 
/■< J o S3 


'/ L ' / c 

8- Z ~3> r 
?./'/ 8 '/2 
'■33'/ 3.0 

‘,C‘C’ 3 / 

'ys/r /y 

¥.'/?.¥- A'* 


2 / 8/2 
2 / 8 / 2 . 
2/3/ /Z 
2 / 8/2 
2/8/31 
'2/8 \/2 
2 / 8 /2 
2 ,/ 8/2 
2 / 8/2 
2/8/2 


2c/;','/ 

/Z / 'Jo 
/Z/ Jo 
/ 2 /\ 3 . 
//■/J' 
// / Jo 

/2 / \Jo 

/Z / 3 c 


^•9 j e« 1 9 * • c. J 9 ■ €. 

/Z/3/7. 3i/Jo'—'jC..2»8/8 
Z,o3S'/t J./fooo'/.A?r22, 
2. 5/ v (> 3 J/3o o o J/..Z/3 ,■> o 
¥J/3+y J./Jo.o J'/.y32 3o 
33S J.'/J33¥ 3./3o. — - - ~ 


22 

3.'/ ok cZ 

vj. / 3(J 

3 /3o oo 


2.3/J,?S 

\*> fir* . ^ 

/S/ 

3'-2.3 

4” f 9 n /•« 

//to 

SL/cij ■■/ 

S./Jo n «» 

/ 

ZSy/'/.s 

vJ /J O o o 

..JLU— 

-J3-0L3 32. 

_ 3/Jo oo 

/'/ 3/ 

2y.23y 6 3 

€► & q 

Z-4 '/<■ 

* * 

/ooyyS- 

,."/j /s 
* 

3. Jo,/./Z 
/ .tc'/Sy 


/ < e *' 

y?0O 

/Jyf 

. 

l 

1 

1 • 

1 

1 

¥:'/ 3,0 ,.e, 

",'r Xo '/‘o 

/ 

1 

1 1 

1 

2"o¥y/ 

no. #c is? 


J3. Ojyfjj 
/&V 3<o <&/.<& 
3X./o3 ” 

3/.33y-y3 
2-'¥/2,f'h ‘ 
3/.o3i S'S % 


>r i<v!/'d.( 


ys:«8/t> j 

/.'//O/C 

'/.J382¥. 

. 3- 3 / ' ■ 3.8 
/3j/> // 
J. So 3 3<t> 
/?/ 2 / 


1880. 
January... 
February. 
j(j month 




If. mi ££ ^ 

I ! * , y 

ij-yJLfjojy -Ja /V:^l/.oi trooi 23.c>2r>/,& 

' 1 : -l I I ’ . . • ■ 

”"j » _ * _ . __ *1 

“1.4 ”0Js7o i>0l.QJ oyk i.. L Jh- ...ShXi 3ff3/ 


/t^ /J 


3 J, oZo /o 














IL ftAttwtj Optratin| Incoms, or Deficit, by Months, Throe Years B&ded Jons 30,1017. 


>>»r and 
innnt!.. 


10 

August_ 

September... 

October_ 

November.. 
December.. 


Railway operatin' 
revenues 


f . *. f 

//J.qJq fa 

f/.7vv<r/ 

/ /a. }.~f 36, 

ff r;' 


1 

Railway operating 
- *xt*ro?«. 

It.iilway tax accruals 
cxcUullof wartnxc . 

•'Bfrtlhtflie 

rallwnv 

revenues 

• 

Hire of fn*icM ear* 
an*l er e>iulpment 
rent* net debit 


* 


«<r credit. 


-Wsffsisss:' "issresaf* 


1010. 

January f ..... \'tSf fX 

February yjf, >^~Sr> y c 

March- /(ip, 2 / / yS 

April ....—, /a*T.2Sy V/ 
May- /oS.St* y 

toe- '£ 2 i 

11 months. ' ' - 


4J xe 
sy.j^uz 

/ L> c' 

S/^ 3 X 2 / 

sfX‘/2/i/jb 
J~y £ S (r 
>6 A*# /6 ^ 
\£v.sfc2< S 


*t33o <*? 
3 4^ /•'''» 

*r3J<) Or 

f /3? r i *r. 

'/J?," <*f, 

/; 3 2 

'/;> J V* 

'/,> * ^ y 
//~J v ?! 

'/pr-Jytf 

*?o3 yX\ 

±r^~m 


, o3 .<rG/^/Jr-JZ. St/o'**rZ 

July- /VJ.VJ^A/ ''/73';¥ / Z3 V/o'3 v5! 

Align*- /3V-. 773 -2j/ '/io.Zgq Zc< 4 ",■■? V 


September.-. ///,^Z6 

October_// ^ 

November — /cy, /V^ 

December~ /a/! O % f 3 & 

1010. 

January- /c2/.&2s&**S 

February /o'/-, y */3 '2 jS 

March- f'SW 

April-//^r J^3^> 

May-'T JV 

June- 1 //<?. 32 

M ***&*- M/h S3 &> l)3 

July- r ///• iL / y * / 

August__/ 32.S c 3 c/2j 

September.. / / */■ X >2<=> /O 

October._.; / 0 * 6 , ^6 ^ /(r 

November... //O.yjTjycy 
December _ /c f. yyC'jX 
1017. 

January_ / /¥. 

February... /c2.<y<T ry<f>' 
March —„. / °7 X3o /& 

April_i. rs/:3X f f 'S 

May_ 'f*r/+Jb/Ai 


y<o.2j8q 

/&4>, *t24> ffC>\ 

St/. JZ343\ 

9ZJLf&sJ. 

I 

• * 

I 

'54.€>2<S yy 

J4.2c2*/ ' 

v**r ~o / / /| 
o£ *> f 
3/. C'/' C 


'r y« 3 v * 
^''o? r*\ 

^;r> H* 



/og3^ +-> 

«'/ 
Or • V 
(o* X3 • / 
Jnt-£SV_ 


_ 3 t 7/‘3 S 

SJ.33p3f i'r'^3 J/. 


*-?t-3Z>07 
3~.So'Jsf 
S3- f t 3 a ///■ 
SS33ZZ, J 
SZ.V/S/'/ 

•5SSZ,Jqt 
Sr. Y/Z */~ 
Z/S3 

tySSt*r /--■ 


O e>S V „W 

6. (*1 ^ . 
^ 6 cl ^ X/' 
ipoXS &/> 

ZJt ,S O 

^-o 

Jr V 

^2 ^ ( .• 
-2 5^ S c 

3, 3 d o 


r. 


^•/z »-?> 

s).ZsO (d9 0 0 \ 
VT J © 

<d. / 4> 

3233 33 


c. # 


”1 

^ J 


e. 


SJo*. /XZff'+S 

/ 3 O o o /// Jooi/^ 

4^-33/\} 1 ' 

y 

3y.33fd% 


/ %/ cx t» • 

/ J o a* 

/ 3 O o o 
/Jo 09 


/J 


O oo 


S//Y/3'/ 


S3 o o o 2,8.0■ 
s 3O 0* */n .2,yr>\ S J? 
S3<?oO //-/.J'j., 


£.&J a ./y 

2.23 3 yS 
3. i 7 ^ 

2.^/3 So *■ yr I* 1/ «- /^y. ;■ 

*/*js/ /Jo o « 

—_ /3o qo 

¥&. *8ffj / Ska ig ° W/./So 

ZV* 7 * ° 0 


SS-T7Z ¥7 
Y./gO 9o 
YS/t, /X 
3.678 t>3 


3-YV3 +Z, 
YYf 7 SS 
6.-2SZ 48 

( 9 .Jioto 9c 
_ S.JZJ 42 


? A 

/Jo o o 4#.y3*0 y/ 
/ 3 o o o 

/ So o o 3 yu'SI j 
/3n 00 J*?.}*’ '/\9s2s 

/3 C> o o S^.0S3 22 ,- 

i 


*> 0 *• 
f 3 yo 

S O o 


/Jo 00 

/^a •* '//.oSS 00 

/Jr, o * SZ\,S3\~S 

/Jo«* 4Z»?3&* 

/3o 00 vz.'/rJi'T', 

£.So Ojo ^ r? 3 fS, 

^Jl./¥r/# *AS% o 

/yoon jZzrifrt 

/Jn or - — - f/ 

/ t ?o o « 

/ ^ o -? o 


A. 3/ry-Tfi/ 
<n 0 f'Z/X 

6 .//sr/s 
/ x 3 4* 
£.&o 3 3 ^ 




/ . _ yf*.*tyr 00 

June--^ ^..... 4tJL 3JUt% / ___ _ _ 

li monthi <'f 6¥f.ty*/s ?yyz3cfi /offsfa't/So*- /*/?*> '* 


X»o 3 d 

o) w^y- // 

l>?JfS// 

sf-Z**s/' r 
223 3 '*- 
&r& SZ f?.t />£<?-.cj5 


. J c c «■• 

/ c.?o a«» 
S .$ a •> o 
/ *0 ~^ 
/Jo on 
/Jo > o 


Oa,€? i t-r'^S / 

-/ <? 
*tS33\o<> 


Sc.<-3Z3I 

Yo.Z/AT f 
¥3. *.7& ?■• 
\3rfrfAssa 

S'hZjrjr/** 

In connection with Table II above, atate whether the mereased wa^ea aerruinj? under the A damson Wage Law for the first rix montha of 1917 are 
included in the operating expenses shown for such monflts .:.j^LiAd— If n**t, the amount of such wage increase for these montha should be stated below. 
.The amount of war taxes for the calendar year 1017 should" also ho shown. This information is required in order that corrections may be made according 
to the interpretations which were adopted by the G <miuissi< *n in computing the standard return of roads under Federal control, one-hall ol the war taxes of 
1917 and tho Adamson law increases in wages for six months being regarded ns deductions for the test period. 


Adamson law increases in wages for January to June, 1917._A... *. 

\V»r ton for 1017....;.j. 
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> not railway operating inl ine «>f each mouth, January to June, 1017, should he decreased by (a) one-tvrolfth of the war taxes of 1017 and (6) tha 
t.Aduin.- >n law wa.v increase* accruing {nr the month, alter which the three-year average* net railway oporating income or deficit ahould be computed 
lor each month and cuterod below. 

Net railway operating income January to Juno, 1917, as modified: 

January, ; February, f March, t&j. April, . 

May, 7 $ June, 9_• 


“'lour . 


January. 

^February. 

March,... 

April. 

Uay. 


tune.... 


Thrswytar avtrage net railway 
operating Income or tlaQclt. 

l / 2. S*' 3 2 /tf July .... .. 

3%, 7' C / j 7*0 August. 

^ 3 >3 3 September. 

*■/- 2, 't <r> tf-jL October_ 

^/ / / .3 3 t t November. 
>40,7^? * XT December. 


Month. 


OpfiTlilOl IBfiOIM OT (HOOT. 

3*7: 'ft'Z.Mf 

9-4>. 7 7^T # 

4</ 3 7'S 

3*7.33/ tf* 
Vc, X3 8 2<e 
■ #3. V/8 


•The test period r«l urn In the ease of a carrier which operated Ur railroad < r>?nn «>itr:u. | oil at Ion for at leastoMjear during, but not lor thowholo of, tbo toot petted, 
'operating Income, or ti.e deficit therein, tor the corm pending n.onil.r during tl < Hit i-nii >i *:■; in up-llrr, during which the carrier operated It* railropd or ayitevi of tram 

m. Determination of Net Deficit * 


Month d*;rin? which carrier 
otwruted its property. 


Credits to carrier. 
(See Note A.) 


Credits to United Slates. 
(Sea Note It.) 


Month during which carrier 
operated its property. 


Credits to corner. 
(8ee Note A.) 


Credits to United • 
(See Not# B ) 


1918. 


January 

February 

March. 

April 

May.. 
June - . 

July. 

Augu-<T . . 
September 
October.... 
November. 
Decemlier. 


!«.; t 

/ 7,3l- | ■’ «i 
/*.'{< 7 
/<?' sjT3z\ 

f. // A rt'i 

_33.yys<f 

7,fATf«- 

/X '/J ; // 3 

/ 3. yb<’ 2< 

% 7S/3"( /] 

' '< '■'[ 

//. 

'\ \ ,\ • % U ' 


c. j! 1010. f c t 

• January . Z kj'/ \cZa 

!j February. 

|; 1Urch --., S/Z.&'O/'* 

1 April. 3<?.330/H 


, vV 


May. 

June.. .. 

July. 

August. 

Seppsmber.. 

October_ 

November... 

December.... 

1920. 

January_ 

February. 


3?- 797 !•• 

^>, A? \*/7 
/<f 7//3 iy / 




W4\ft 


^^7 & 


• I a 1 

Total.- .. // / . ( > ; ' 7 i j! Total. ^^ — _ 

Excess, if any, of credits to carrier 4? Cy/.' <7 . „ - 

X«»i v. A.—Credit* to carrier are to be ascertained as follows:.For the month applicable, enter— . 

fl) 'Hie difference between the Federal control return, if a deficit, and the test |>eriod return, if a smaller deficit; y 

(2) The difference between the test period return, if an income, and the Federal control return, if a smaller income; 7 

(3i The .-mn of the F«xlcral control return, if a deficit, phi? the lest period return, if an income. * ■ / 

^. 9 

* ^ ♦ 

Xorr I#.- rmrlify to the I’nited States an* to l»c ascertained as follows: For tln v month applicable, enter— i 

(1 ) Tbo difference between the Federal control return, if an income, and the test period return, if a smaller income; 

(‘2) Tim difforenee between the teat period return, if a deficit, and the Federal control return, if a smaller deficit; _ __-• " 

(£) The •Mini of the Federal control return, if an income, plus the test period return, if a deficit. 

. The computations under 111 :«l».. v are n -1 n> be made if rattier operated iia railroad or system of transportation for less , than a year during, or for 
±»one of, the lest period. 

yVot"© 

• N 7 .'i,< jo „ i.-/ C 'icsi 'r,\ pul**, /*/ 4 /'/ y / 

ft ■■**'-****> °4-3f> 

‘ ' ,7 S' ■ j . 

’ ,y f /<;<< »«..< / //nt<«<fy / 1r !?,-- fif &****/>****<**' 

QiiZf /.//./ VxcZr *7*73*7 t^c. ^ \ 

<■' J m4. (X> 

i n «vw. / 7* 

t .r «t . / if 
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IV. M a in t enanc e lipeaeee el fc oepoot ont y kc mi iJaly i, If 14, H Mi—y M, IMIi 



Yttriaa 



1 ^ . .»..l 

August..' 

i 

September.' 

October. ! 

i 

November.: 

December__• 

1910 . 

January. • 

February. 

March.. 

April .. 

May. J 

June . i 

July... 

August... 

September. 

October.. 

November_.-.. 

December_ 

1916. 

January_ 

February_ 

March.;_ 

April_ 

May- 

June_I 

July- 


October — 
November. 
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S. •/ v7,\% _* 

<7 a <■' /jvjf. 
/ 3 & 7 \X¥ 
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7 / 

/J\ <SZ<f^T3\ 
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JZo.3"J /<°! 
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Z9 

■ /*TX 7 JS\ 
/<f73 o r - -jrt 

/C. oT ^ f/ f I 
7'./’/ <9 / 

<f. S\*rS¥* 

7 

9Z <7 /\ss 
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73. 3T O v ‘s/>~ 

y yrfv ;/y 

/o. J S, o \yo 
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70.09 ¥ ;i 
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/ o>3~<■* /> S3 1 
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/ /. O'SW/ 

/ Z. 6 3S \^ 

/o.y97'fS 
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//. X°9 7 6 ! 

/C.oZ>9- 33) 

/2.<7t/W/ 

/J. a oS So 

/&./<;/ A? 

/ /. 3&JZ 0 / ^ 
/¥.o8 7 3*,'\ 
/*.*, 7/Z 7 ° 

//. <f/*7 1 79 
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/s. y 9f \3<» „ 

/7.Z¥f\9f 

//.Z?XZ7 

/ZX<,3¥7 
/o. 3/<o \SO 


January.... 
February.. 

March. 

April. 

May. 

June. 

July.. 

August_ 

September 
October^.. 
November. 
December. 

19H 
January _ 
February... 

March_ 

April . 

May.. 

June . 

July .... 

August .... 
September 

Octoben_ 

November. 
December 
1919. 

January_ 

February_ 

March_ 

April.. 

May_ 

June _ 

July- 

August _ 

September 
October.... 
November. 


%<o 2s f 

9 . 7 <c '0 

j’-77'r 

7y\'/9 

•H3fy 

9 - *?* 
/ & • 3 

g. 8*+f- 
../ 3 3 
7. o 3 


y.SJt 

^.3-5 O 

sT.-SJ# 

6.2f f 

7.o So 

r- 

tZ. oS*/o/\ 
999 77* 
f.^33 Y^o\ 

«vT/o <0 ?: 

jt.} 33 l7vi 

S /7 

9^9 

"* h', 

S2 o\f/ 


/S 3/ ' 

^/ a .0 


6.g/o 

//. go 9 

/£, *79 




/3./o 2 8 f 
t.sTZo 89 

7/99 *>/ 
/c.¥3b 3 e?4> 
3> x-. 0 '/ 9 / 

¥9 
/C 


Z.S9f 
Z¥ 2 S 
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The foregoing report must be verified by the president or other chief officer of the respondent. 


State v? - 
County 01 






OATH 


<r. . 



of. 


akes oath and says that he is the. 


of tho affiant.) 


7 / // ^ - 

(Exact legal title of tbo rospondodl.) <7 V 


that he has carefully examined the foregoing report; that all statements of fact contained in the sak 
operating income or deficit of said company for the periods covered. f 


Subscribed and sworn to before me, a_ 

.. day of. XLa^. .. 1920. 

My commission expiree . 


ibed a 

tl 


¥JS7 S&lz GmJr a— <L GrtncuO ) 

ff^is >.«^udL «* lU /*+f K ^7 

-* J —A'yZa4 Cm Cn*n>— o >o« / 


true and correctly present the railway 

■y —- - ** 


(Signatoro of a ffi a nt .) 


., in and for the State and county above named, 


[SEAL.) 
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Name and address of officer making return ^3L 




1 . Was respondent a common carrier by railroad during the period of Federal control? 

!/ If re, state briefly tbs es 

- 

nathl fc^ti nlM upon la' 







. . . _ 

0 . 



2. Wm respondent during such period engaged in general transportation? .— . . wu. - . - . . 

3 . If respondent claims to have been engaged in general transportation, did l^tarry both psreengere and freight? - ^ r,- - - 

4. Did respondent carry a variety of freight traffic for the public generally and not merely the qwdal traffic of a particular Industry? 

ft. If respondent served primarily a particular industry, what per cent of its total freight revenue was derived from the traffic of such i^pnetry? . . . 

6 . Did respondent compete fo> 4 raffic or connect with a carrier under Federal control? If so. naps the carrier or earriem and tbs point or 




7 . Was respondent operated by electricity? S.LC. _If so, was its principal source of operating revenue urban, suburban, eg interurban psse ea ge r 

traffic or sale of power, heat, and light, or both? —-...... - - - - — . ... . . - .— ■ ■ ■ ■ ■ 

The term railway operating income (or deficit) in this return is to be undenAood in accordance with the definition In section 209 of the Transportation 
Art, 1920. That section provides that certain adjustments are to be made in operating expenses. Provisionally, the ma inten a nc e and other sa piu djtuws 
as actually accrued shoula be used in computing railway operating income for the purpose of this return. Information regarding maintenance expenditures 
from July 1, 1914, to February 29,1920, is to be given in a table es indicated herein. Respondent should indicate any m odi fi ca t i on s which,Should bn mad# 
in order to present a-true statement of railway operating income or deficit. 

«• Debit*' "credit." or other reverae items shoula be entered in red ink. 


Art, 1920. That section provides that certain adjustments are to be made in operating expenses. Provisionally, the ma inten a nc e and other si pen d i tuws 
as actually accrued shoula be used in computing railway operating income for the purpose of this return. Information regarding maintenance expenditures 
from July 1,1914, to February 29,1920, is to be given in a table as indicated herein. Respondent should indicate any m odi fi ca t i on s which,Should bn mad# 


r to present a-true statement of railway operating income or aencit. 

• Debit," "credit," or other reverae items shoula be entered in red ink. 

I. Railway Operating Income, or Deficit, during Private Operation, by Months, January, 1919, ts Patently, 1229 a 


Year and 
month. 


1918. 

January. 

February.... 

March. 

April. 

May._ 

Juno.. 

July- 

August. 

September... 

October. 

November.. 
December... 
12 months., 

1919. 
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February.... 
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April.J 

May. 

June. 

July .. 

August. 

•September.. 

October. 

November.. 
December.. 
12 months 

1920. 
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12 months. 
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* In connection with Table 11 above, state whether tht^ncreaaed wages accruing under the Adamson Wage Law lor the first dx months o11917 art 

included in the operating expenses shown for such months JlL^O. . If not, the amount of such wage increase for these months should be stated below. 

The amount o! war taxes (or the calendar year 1917 should also be shown. This information is required in order that corrections may be made according 
to the interpretations which were adopted by the Commission in computing the standard return o! roads under Federal control, one-half of the war taxes of 
1917, and the Adamson law increases in wages (or six months being regarded as deductions (or the test period. 


Adamsbn law increase# in wages (or January to June, 1917.f.... 

War taxes (or 1917._...$_ 
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Tin flit lilleejr open ting Inronn of nrh month January to June, 1917, abould be decreeead by (a) one-twelfth of tbe war taxes of 1917 and (b) the 
■ion lav wago incroaeee accruing for the month, after which the three-year avenge * net railway operating income or deficit abould be computed (or 


«Met railway operating income, January to June, 1917, aa modified: 

January, 9__; February, 9-March, $- 

May, $.-.-; June, $... 


April, f. 



Th r— you iTtnci net railway 
operatiar income or deficit. 



Throe year average net railway 
operating income or ttafidt. 



July_ 

Auguet_ 

September 
October— 
November.. 
Jll December. 


kilraad er system of transportation tor at least one year during, hut not tor tbo whole of, tbo toot period, moans its railway 
during the tost period takog together, during which the carrier operated its railroad or system of transportation. 


m. Determination of Net Deficit 


operated Its property. 


1918. 


Credits to carrier. 
(8ee Note A.) 


Credits to United States. 
(See Note 0.) 


Month during which carrier 
operated its property. 


Credits to carrier. 
(See Note A.) 


Credits to United States. 
(Boo Note Ii.) 



Total_ 


ro<f 


r O$\L° 


Total. 


Exceed if any, of audits to comer 


Nmw A_Credits to confer in to be ascertained ae follows: For the month applicable, enter— ..... 

(1) The difference between tho Federal control return, if a deficit, and tbe teat period return, if n smaller deficit; 

(2) Tho difference between the test period return, if an income, and the Federal <pntroI return, if a smaller ip come; 

(1) Tho sum of tho Federal control return, if a deficit, plus the teet period return, if an income. 

Ncvrw B —Credits to the United 8tates are to be ascertained as follows: For tbe month applicable, enter— 

NOT * (»Th. diB^nc between the Frieml ennuol return,« an income, and the teet period return iU waller .nemne; 

(2) The difference between the test period return, if a deficit, and the Federal control return, if a smal er , 

(S) The sum of tho Federal control return, if an income, plus the teet period return, if a deficit. 

The computations under 111 above are not to bo made if carrier operated its railroad or system of transportation for leas than a year during, <* f 
of, the teet period. 

Car*/^ ^ zz 

^V*«... 
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State 
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November_ 
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April_ 
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September_ 

October __ 
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December_ 
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.makes oath and says that he is^l 


ot . 

< • * ^ (Exact legal title of the rcepoodeot^ 

that he has carefully examined the foregoing report; that allstatements of fact contained in tpe said report are try ancj 
income or deficit of said company for the periods covered, 


i of the affiant.) 




the rail n ay operating 


Subscribed amt sworn to before me, 
■ .dvof ^ 


v a. 


(Signature of affiant.) 

A 

in and for the state and county »Im>vv named 


•••••.an. 


AMS. 


Ur commi-io. Jufr lAlta.. 


49f 7 U~«di JtoJt. ^ *U. c^f-L Ot**A c&tvia* 
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U. S. fix REL., ETC., VS. INTERSTATE COM. COM. 11 

(5) The Commission shall require the elimination and restate¬ 
ment of the operating expenses and revenues (other than for main¬ 
tenance of way and structures, or maintenance of equipment) for 
the guaranty period, to the extent necessary to correct and exclude 
any disproportionate or unreasonable charge to such expenses or 
revenues for such period, or any charge to such expenses or revenues 
for such period which under a proper system of accounting is at¬ 
tributable to another period. 

(Here follow diagrams marked pages 13, 14, 15, 16, 17.) 

18 Exhibit C. 

This exhibit includes 

1. Return filed on behalf of the Midland Terminal Railroad Co. 

2. Statement of net railway operating income of the Cripple Creek 
and Colorado Springs R. R. Co. for the test period. 

3. Statement of net railway operating income of the Midland 
Terminal Railway Company for the year 1918 and the first seven 
months of 1919; also the three year average net income for the test 
period and credits to carrier and government. 

4. Statement of net railway operating income of the Cripple Creek 
A Colorado Springs Railroad Company for the year 1918 and the 
first seven months of 1919; also the three year average net income 
for the test period and credits to carrier. 

5. Statement of net railway operating income of the Cripple Creek 
A Colorado Springs R. R. Co. and Midland Terminal Railway Co. 
consolidated for the test period. 

6. Consolidated statement of net railway operating income of the 
Cripple Creek & Colorado Springs Railroad Co. and the Midland 
Terminal Railway Co. for the year 1918 and the first seven months 
1919; also the three year average income for the test period and 
credits to carrier. 


19 Exhibit C-l. 

Interstate Commerce Commission, 

Washington. 

I. George B. McGinty. Secretary of the Interstate Commerce Com¬ 
mission. do hereby certify that the attached is true copy of state¬ 
ment filed by The Midland Terminal Railway Company April 22, 
1922, in Finance Docket No. 1311, Deficit Settlement with Cripple 
Creek <fc Colorado Springs R. R.. the original of which is now on 
file and of record in the office of this Commission. 

In witness whereof, I have hereunto set niv hand and affixed the 
seal of the Commission, this 16th dav of September, A. D. 1924. 
[seal.] GEORGE B. McGINTY, 

Secretary of the Interstate Commerce Commission. 


(Here follow diagrams marked pages 20, 21, 22, and 23.) 
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U. S. EX REL., ETC., VS. INTERSTATE COM. COM. 


24 Exhibit C-2. 

This is a modification of return under section 204 of the Trans¬ 
portation Act. 1020. page headed “Railway Operating Income or 
Deficit by months, three years ending June 30, 1017." with cor¬ 
rected tax accruals. 


(Here follows diagram marked page 25.) 


26 


Exhibit C-3. 


Note. —In the original return of the Midland Terminal Railway 
under Section 204 of the Transportation Act, the carrier was charged 
with rental paid by the Cripple Creek A Colorado Springs Railroad 
Co. during the year 1018 of $6,500 per month, a total of $78,000 
for the year. This return also shows operations throughout the 
year 1010 up to and including February. 1920. As the period here 
involved extends only from July 1. 1018, to July 14, 1010. it is 
necessarv to eliminate figures for all other months shown on the 
original report, and as rental of properties should not probably be 
treated as operating income the monthly item of $6,500 likewise 
has been eliminated. Exhibit C-3 therefore is merely a transcript 
of part of the original report used in working up the consolidated 
income for the test and Federal control periods of the Cripple Creek 
& Colorado Springs Railroad Co. and the Midland Terminal Railway 
Co. 

Reconcilement of the Original Return. 


The original return indicates a net credit to the United States for 
operations from January 1. 1913. up to and including February. 
1920. of $68,479.82. This include* an apparent net credit in favor 
of the United States in operations from August, 1919. to February, 
1920. both inclusive, of $32,394.01. From this last amount there 
should be deducted an error in addition of $1,800 leaving a net 
credit for this period of $30,594.01. Deducting this from tlie $68.- 
479.82 (credit to government for the entire period) leaves a balance 
of $37,885.81 due the government for the period ending July 30, 
1919. 

In the accompanying statement (Exhibit C-3) the $78,000 charged 
to the carrier during 1918 for rental was eliminated. Crediting this 
amount and deducting therefrom the apparent credit in favor 
of the United States of $37,885.81 leaves a net credit in favor 
of the carrier of $40,114.19 which is the amount indicated 
on the accompanying statement. 


2 1 


(Here follows diagram marked page 28.) 
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29 Exhibit C-4. 

This statement is a transcript of part of the return under Sec. 204 
of the Transportation Act of the Cripple Creek & Colorado Springs 
Railroad Co. with revisions showing credits due carrier after credit¬ 
ing taxes accrued in both the test and federal control periods. The 
net credit shown as due earrier for the 19 months from January 1, 
1918, to July, 1919, inclusive, according to statement amounts to 
$509,396.07, whereas the original return showed a net credit of 
$407,720.97. This difference is due to the fact that the increase in 
railway tax accruals during the test period decreased the average net 
operating income for each month during that period. In like man¬ 
ner the credit to the carrier of tax accruals during the federal control 
period decreased the net railway operating income of carrier during 
that period. As the tax accruals credited in the federal control 
period were substantially larger than those credited in the test period 
the net credit to the carrier as a result of this revision was increased 
bv a substantial amount, that is to sav, by the difference between 
$509,396.07 and $407,720.97. This statement was prepared for 
use in working out the consolidated net income of the two roads 
during both periods. 


(Here follows diagram marked page 30.) 

31 Exhibit C-5. 

Statement of net railway operating income of the Cripple Creek & 
Colorado Springs Railroad Company and Midland Terminal Rail¬ 
way Company consolidated for the test period. 

This statement is a consolidation of the operating income during 
the test period of the Midland Terminal Railway Company as shown 
on the original return (see Exhibit C-l) to the order of the Com¬ 
mission issued under authority of section 204 and the operating 
income of the Cripple Creek <k Colorado Springs Railroad Company 
shown on the original return (Exhibit 1>) with the modifications in¬ 
dicated in Exhibit C-4. 

(Here follows diagram marked page 32.) 


33 Exhibit C-6 

Consolidated statement of the net railway operating income of the 
Cripple Creek & Colorado Springs Railroad Co. and the Midland 
Terminal Railway Company for the year 1918 and the first seven 
months of 1919; also the three year average net income for the test 
period and credits to the carrier. 

This shows net credit in favor of the carrier of $549,510.33 cover¬ 
ing the period from January 1, 1918, to July 30, 1919. The net 
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credit in favor of carrier for the first six months of 1918 (for which 
claim is pending before the Director General) is $153,391.30. De¬ 
ducting this from ihe total credit of $549,510.33 there remains a 
balance of $396,119.03. As the period here involved terminated 
on July 15, 1910, there should be deducted credit shown due carrier 
for operations during the last 17 days of July which further reduces 
this amount as shown by the finding of the Commission to $374,- 
584.17 computed on a tax accrual basis or if computed on the original 
return as filed (that is, on a tax paid basis) this amount is thereby 
reduced to $317,948.84. 


(Here follows diagram marked page 34.) 


35 Exhibit D. 

Interstate Commerce Commission, 

Washington. 

I. George B. McGinty. Secretary of the Interstate Commerce Com¬ 
mission, do hereby certify that the attached is true copy of report 
and order filed and entered August 4. 1923, in Finance Docket No. 
1311, Deficit Settlement with Cripple Creek A Colorado Springs R. R., 
the original of which is now on file and of record in the office of this 
Commission. 

In witness whereof, I have hereunto set my hand and affixed the 
seal of the Commission, this 16th dav of September, A. D. 1924. 
[seal.] GEORGE B. McGINTY, 

Secretary of th-e Interstate Commerce Commission. 

36 F—842 

Interstate Commerce Commission. 

Finance Docket No. 1311. 

Deficit Settlement with Cripple Creek & Colorado Springs R. R. 

In the Matter of Settlement with The Cripple Creek & Colorado 
Springs Railroad Company under Section 204 of the Transporta¬ 
tion Act, 1920. 

Submitted May 22, 1922. Decided August 4, 1923. 

The Cripple Creek <fc Colorado Springs Railroad Company held not 
to be entitled to benefit under section 204 of the transporta¬ 
tion act. 1920. Claim dismissed. 

E. S. Hartwell and M. C. Elliott for the company. 
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Report of the Commission. 

Division 4, Commissioners Meyer, Eastman, and Potter. 

By Division 4: 

The Cripple Creek & Colorado Springs Railroad Company, a 
corporation of the State of Colorado, hereinafter referred to as the 
company, is a steam-railroad company, which during the Federal 
control period engaged as a common carrier in general transporta¬ 
tion, operating a line of railroad between Cripple Creek and Colorado 
Springs, Colo., which connected at Colorado Springs with the Atchi¬ 
son, Topeka & Santa Fe Railway, a railroad under Federal control. 

During the period May 1, 1915, to July 21, 1917, the company 
operated under lease assigned to it bv the Florence & Cripple Creek 
Railroad Company, a line of railroad between Cripple Creek and 
Colorado Springs, approximately 50 miles in length, owned by the 
Colorado Springs & Cripple Creek District Railroad Company. Be¬ 
tween those points it handled local and through passenger and freight 
traffic. On July 21, 1917, it leased from the Midland Terminal 
Railway Company 29.4 miles of railroad between Cripple Creek and 
Divide, Colo., which that company had operated throughout the test 
period. As of the same date the company secured from the Colorado 
Midland Railroad Company trackage rights over 26.9 miles of that 
company’s line between Divide and Colorado Springs, which had 
been operated as a part of the Colorado Midland system during the 
test period. This gave the company a new route between Cripple 
Creek and Colorado Springs, via Divide, over which all through 
freight traffic was thereafter routed. Through passenger trains con¬ 
tinued to be moved over the old route until May 12,1918,when 
37 a bridge on the old line just out of Colorado Springs was de¬ 
stroyed by lire. This necessitated the routing of all through 
traffic, freight and passenger, over the new line. On January 1, 
1919, the Midland Terminal canceled its lease to the company and 
resumed operation of its line between Cripple Creek and Divide, and 
also assumed the company’s trackage rights over the Colorado Mid¬ 
land between Divide and Colorado Springs, leaving for the operation 
of the company only the old line, which could not he used for through 
traffic after the destruction of the bridge mentioned. On July 15, 
1919, the company’s lease of the old line was terminated, due to de¬ 
fault in the payment of interest on bonds, and all operations of the 
company then ceased. 

The property of the company was under Federal control from 
January 1, 1918, to June 29, 1918, inclusive, and was privately oper¬ 
ated from June 30, 1918, to July 14, 1919, inclusive. Its original 
return to our order of March 4. 1920, covering operations over the 
old line for the period from January 1. 1918, to July 14, 1919, 
showed a credit in its favor of $407,720.97. Excluding the deficit 
for the first six months of Federal control, the return as filed would 
indicate a net credit in its favor of $318,251.39. Later the company 
amended its claim by combining for the test period the operations 


16 


U. S. EX REL., ETC., VS. INTERSTATE COM. COM. 


over the old line with operations over the line from Cripple Creek 
to Divide, which was owned and operated during that period by the 
Midland Terminal Railway Company. For the Federal control 
period the company combined the operations over the line of the 
Midland Terminal from Cripple Creek to Divide and including track¬ 
age rights over the Colorado Midland from Divide to Colorado 


Springs, with the minor operations over that portion of the old line 
which had remained open for operation. Within the Federal control 
period all operations from June 30, 101S, to December 31, 1918. were 
conducted by the company and from January 1, 1019, to July 14, 
1919, by the Midland Terminal, with the exception of the operations 
covering local traffic over the old line, which were conducted bv the 


company. The consolidated return indicates a net credit in favor 
of the company of $317,048.34. computed on the basis of taxes paid, 
and $374,584.70, computed on the basis of tax accruals. 

The company contends that under section *204 payment should 
be made to it for the period June 30, 1918, to July 14, 1919, not¬ 
withstanding its claim is based on the combination of its own opera¬ 
tions with those of the Midland Terminal Railway Company. The 
reason advanced by the company is that both corporations were 
under common control and management, being owned by the Crip¬ 
ple Creek Central Railway Company, and serving the same com¬ 
munity or territory. According to our interpretation, the 
38 term “system of transportation*’ as used in section 294 can 
not be construed to include railroads operated separately by 
two or more carriers simply because a controlling interest in their 
capital stock is owned by a holding company. 

All through freight traffic between Cripple Creek and Colorado 
Springs was routed over the new line subsequent to the test period 
and prior to the Federal control period. The diversion of such 
traffic could not have resulted from Federal control or from ihe 


subsequent destruction of the bridge on May 18, 1918. nor i- the 
situation comparable to one in which a temporary condition existing 
on the old line might require a suspension of operations. 


The practical application of section 204 requires a substantial 
identity of property as well a^ operations as to which the deficits are 
alleged. Where a company operated the same or substantially the 
same property during the Federal control period as was operated by 
another during the test period, the operations for the test period arc 
ordinarily used as the basis for comparison. Tn this case it appears 


that the line over which the bulk of the traffic was carried during the 


Federal control period was not the same as that operated by the com¬ 
pany, and over which the bulk of the traffic moved, during the test 
period. Obviously the old line could not be used for through traffic 
of any character during the period from July 1. 1918. to July 14, 
1919, and the use made of it was so slight as to amount practically 


to a suspension of operation. The company, therefore, is clearly not 
entitled to benefit under section 204 for the period from July 1, 1918, 
to July 14. 1919, on the basis of comparing operations during that 
period over the old line with operations conducted over that line dur¬ 
ing the test period, when this route constituted its main line and 
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was used for both through passenger and freight traffic, as well as 
for local traffic. 

If consideration be given to the operations conducted by the com¬ 
pany over the new line, which constituted its main line during the 
Federal control period and over which substantially all its traffic 
was moved, it is equally clear that the company is not entitled to 
benefit under section *204, as a comparison of the operations of the 
Midland Terminal Railway Company over the line from Cripple 
Creek to Divide during the test period with operations conducted 
by the company over the same line during the Federal control period, 
shows an excess of credits in favor of the Government. Nor is there 
a comparable basis for computing the net results by including Jthe 
operations of the Colorado Midland during the test period over the 
line from Divide to Colorado Springs for the reason that it would be 
impossible to ascertain the amount of income for the test period that 
could be used as a measure of compensating the company under sec¬ 
tion 204 without resort to arbitrary and unsupported assump- 
39 tions. Where such ascertainment is impracticable the pro¬ 
visions in the last sentence of paragraph (f) of that section 
would apply and the claim would be dismissed, since the company 
enjoyed an income for that portion of the Federal control period dur¬ 
ing which it privately operated this property. 

While the return was filed in the name of the company covering 
tbe period January 1, 1918, to July 14, 1919, operations on which 
the claim is based were conducted by the Midland Terminal Railway 
Company during tbe period January 1, 1919, to July 14, 1919, in so 
far as the new route is involved, ana if any claim under section 204 
should be entertained for the latter period, it would be on behalf of 
the Midland Terminal Railway Company. The basis of such a claim, 
however, would be a comparison of operations over tbe new route 
during the Federal control period with test-period operations over 
tbe old line conducted by the company. As tbe Midland Terminal 
Railway Company performed but little service during the test period 
and that only over the line it owned between Cripple Creek and 
Divide, it is not considered practicable or permissible under the 
statute to compare the operations conducted by it during the Federal 
control period with operations conducted bv the company during 
tbe test period over a different route. Tbe Midland Terminal Rail¬ 
way Company has not at any time operated the mileage operated by 
the company during the test period. A comparison of tbe operations 
of the Midland Terminal Railway Company during tbe Federal 
control period with operations conducted by it during the test period 
shows an excess credit in favor of the Government. It, therefore, 
would not be entitled to benefit under section 204 on the basis of a 
claim presented by the company in its behalf. 

An order will be entered dismissing the claim. 

Commissioner Potter dissents. 
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Order. 

Entered August 4, 1923. 

Investigation of the matters and things involved in this proceed¬ 
ing having been had, and said division having, on the date hereof, 
made and filed a report containing its findings of fact and con¬ 
clusions thereon, which report is hereby referred to and made a part 
hereof; 

It is ordered. That said claim be, and it is hereby, dismissed. 

By the commission, division 4. 

[seal.] GEORGE B. McGINTY, 

Secretary. 

40 “Exhibit E” 


Interstate Commerce Commission, 

Washington. 

I, George B. McGintv, Secretarv of the Interstate Commerce 
Commission, do hereby certify that the attached is a true copy of 
the transcript of the stenographer’s notes of the hearing held at 
Washington, I). C., on November 23, 1923, before Director of 
Finance Charles D. Mahaflie, in Finance Docket No. 1311, In The 
Matter of Settlement with The Cripple Creek & Colorado Springs 
Railroad Company Under Section 204 of the Transportation Act, 
1920. the original of which is now on file and of record in the 
oftiee of this Commission. 

In witness whereof. I have hereunto set mv hand and affixed the 
Seal of said Commission this 10th dav of October. A. D.. 1924. 
[seal.] GEORGE B. McGINTY, 

Secretary of the Interstate Commerce Commission. 
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“Exhibit E.” 

Stenographers’ Minutes. 

Before the Interstate Commerce Commission. 
Finance Docket No. 1311. 


In the Matter of the Final Settlement of the Claim of The Cripple 
Creek & Colorado Springs Railroad Co. 


At Washington, D. C. 

Date: November 28. 1923. 

Communications regarding this Transcript should he addressed 
to Washington Office. 

Smith & Hulse, Official Reporters. Whitford Bldg., Washington, 

D. C. 


U. S. EX REL., ETC., VS. INTERSTATE COM. COM. 


19 


42 Index. 

Direct Cross Redirect Recross 

E. S. Hartwell . 7 .... .... .... 

Index to Exhibits. 

Claimants Exhibit No. 1 , Elliott, Counsel . 7 

43 Before the Interstate Commerce Commission. 

Finance Docket #1311. 

In the Matter of the Final Settlement of the Claim of The Cripple 
Creek & Colorado Springs Railroad Company under Section 
204 of the Transportation Act. , 

Washington, D. C., 

Room 1103 I. C. C Building, 
Wednesday, November 28, 1923. 

(The above-entitled matter came on for hearing at 11.00 o’clock 
a. m.) 

Before Director of Finance Mahaffie. 

Appearances: Messrs. M. C. Elliott, 035 Southern Building, Wash¬ 
ington, D. C., and E. S. Hartwell, Colorado Springs, Colo., appearing 
on behalf of claimant. 

Proceedings. 

Director Mahaffie: The Commission has reopened and set for 
hearing this morning Finance Docket No. 1311, Tn the matter of 
the settlement of the claim of the Cripple Creek & Colorado Springs 
Railroad Company under Section 201 of the Transportation 

44 Act. 

Will you enter your appearances? 

Mr. Elliott: Mr. M. C. Elliott and Mr. E. S. Hartwell, for the 
railroad. 

Director Mahaffie: Are there any other appearances? 

(No response.) 

Director Mahaffie: Proceed. 

Mr. Elliott: I would like to make this preliminary statement out¬ 
lining what we expect to prove by this testimony, as I think it will 
simplify matters a little bit. 

We shall endeavor to show that the Cripple Creek & Colorado 
Springs Railroad Company, a Colorado corporation, during the 
Federal control period, engaged as a common carrier, in general 
transportation operating a railroad between Cripple Creek and Colo¬ 
rado Springs, which connected at Colorado Springs with the Atchi- 
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son, Topeka & Santa Fe and other railroads under Federal control. 

That during the test period this company as lessee operated a 
line of railroad from Colorado Springs to Cripple Creek, which for 
convenience we will refer to as the Short Line. That throughout 
the test period another line of railroad was operated between these 
two points which consisted of the Midland Terminal, which ran from 
Cripple Creek to a station on the Colorado Midland, known as 
Divide, and the Colorado Midland, which operated trains 
45 from Divide to Colorado Springs. 

After the test period and before the Federal control period 
the applicant company acquired by lease the Midland Terminal and 
by trackage arrangement with the Colorado Midland, the right to 
operate trains from Divide to Colorado Springs so that at the begin¬ 
ning of the Federal control period and for one year thereafter the 
applicant company operated both lines of transportation between 
Colorado Springs and Cripple Creek. Of the^e two lines the Short 
Line was locally known as the scenic railway and was more popular 
for passenger traflie. The other route, which we shall for conven¬ 
ience. call the Midland route, had the easier grade, and much of the 
equipment controlled by the applicant company was suitable for the 
Midland route hut not for the Short Line. This being true, the 
first part of the Federal control period all through passenger tratlie 
was moved over the Short Line and all through freight traffic over 
the Midland route. 

This situation continued from January 1st. 1018. the beginning 
of Federal control, until May 12. 1018, when a bridge on the Short 
Line, about 5 miles from Colorado Springs, was destroyed bv fire. 
It then became necessary either to rebuild this bridge or to route 
all through freight and passenger traffic over the Midland route. 

The latter course was followed, and from May 12. 1018. to 
4fi January 1st. 1010. the applicant company moved all through 
passenger and freight traffic over the Midland route and 
operated only local trains on the Short Line from Colorado Springs 
to a point near the burned bridge. 

Upon this statement of facts we shall claim that for the first year 
of Federal control, namelv. from January 1st. 1018. to January 
1st. 1010. we come clearly and unequivocally within the letter as 
well as the spirit of Section 204 and that it is only necessary for the 
Commission to make a proper adjustment of the operating income 
of the applicant carrier as provided by Section 209, sub-section (f), 
which requires the Commission to make such proper adjustment “in 
case of any lines acquired by. leased to or consolidated with, the rail¬ 
road or system of transportation of the carrier at any time since the 
end of the test period and prior to the expiration of the guaranty 
period for which separate operating returns to the Commission are 
not made in respect to the entire portion of the guaranty period.” 

We shall claim that the adjustment to be made is specifically 
prescribed by Section 1 of the Federal Control Act. In other words, 
considering onlv the first vear of Federal control, our situation 
briefly is as follows’ 
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The applicant company leased and operated during the test period 
a line between Colorado Springs and Cripple Creek, known as the 
Short Tune. After the test period it acquired and operated 

47 an additional line between Colorado Springs and Cripple 
Creek, which we have referred to as the Midland route. 

There can be no question about the fact that for the first year of 
Federal control the system of transportation of the applicant com¬ 
pany embraced both routes between Colorado Springs and Cripple 
Creek. Both routes were leased and operated by the same carrier. 

The question which seems to have presented some difficulty now 
as to what constitutes a system of transportation, does not become 
involved until we consider the situation that existed at the beginning 
of the second year of the Federal control period. At the beginning 
of the second year the Midland Terminal, which during the first 
year was leased to the applicant company, canceled its lease and took 
over the trackage agreement with the Colorado Midland. There¬ 
after the Short Line was operated by and in the name of the appli¬ 
cant company, and the Midland route was operated by and in the 
name of the Midland Terminal. The applicant company and the 
Midland Terminal however, were both owned by a holding company, 
a Maine corporation, known as the Cripple Creek & Central Rail¬ 
road Company, which for convenience we will call the Central Com¬ 
pany- 

Not only the control but the entire capital stock of the applicant 
Company and of the Midland Terminal was owned by the Central 
Company. The same officers and directors operated both 

48 companies. The salaries of the officers were paid from the in¬ 
come of both companies. The dividends were distributed to 

the same stockholders and while there were two corporate entities 
used as operating companies, our contention is that even for this 
period (that is. the beginning of the second period), these two lines 
constituted one system of transportation. 

It should be borne in mind, however, in the consideration of this 
case, that this situation did not exist until the first of January, 1919, 
and whatever conclusion may be reached on this particular point for 
the first year of Federal control, no question can be raised as to 
whether or not the lines operated comprised one system of transporta¬ 
tion. We understand, of course, that for the first six months of 1918, 
settlement must be made with the Director General, and that our 
present claim is for the last six months of 1918, and from January 
1st, 1919. to Julv of that vear. 

1 would like to offer in evidence a copy of the report of the Com¬ 
mission in this case. 1 understand that is already a part of the 
record, but in order that- 

Director Mahaffie (interposing) : The Commission, of course, will 
take notice of its own decision. For the purpose of convenience in 
connection with the record if you desire to furnish a copy, it may 
be done. 

Mr. Elliott: Yes, in older that the record may be com- 

49 plete, I would like to have this report incorporated in this 
hearing if there is no objection. 
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Director Mahaffie: I do not think we can have it incorporated in 
the record. It may be furnished to go with the record. 

Mr. Eliiott: Very well. 

Director Mahaffie: I do not understand that you want it copied 
by the reporter as a part of his transcript? 

Mr. Elliott: No: just so long as it accompanies the report. 

Director Mahaffie: That mav he done. 

(The report referred to was filed in evidence, marked “Claimant's 
Exhibit No. 1. Elliott, Counsel. r and the same is forwarded here¬ 
with.) 

Mr. Elliott: I will call Mr. Hartwell. 

E. S. Hartwell was called as a witness on behalf of the claimant, 
and having been first duly sworn, testified as follows: 

Direct examination. 

Bv Mr. Elliott: 

%/ 

Q. Please give your name, age and occupation. A. E. S. Hart¬ 
well, 58 years old. Secretary and Treasurer of the Cripple Creek 
roads. 

Bv Director Mahaffie: 

Q. What roads are those? T did not clearly hear you. A. 
50 That is the Cripple (’reek A Colorado Springs Railroad Com¬ 
pany: the Midland Terminal Railway Company, and the 
Cripple Creek Central Railway Company. 

Bv Mr. Elliott: 

V 

Q. Are you an officer of the Cripple Creek <fc Colorado Springs 
Railroad Company, the applicant in this case? A. I am. 

Q. IIow long have yon been connected with this company, and 
in what capacity? A. A little over 14 years as Secretary and 
Auditor. 

Q. Please state what if any railroad was operated by the Cripple 
Creek & Colorado Spring* Railroad Company during the test period, 
that is to say. from June 30, 101 1. to June 30, 1017. A. The 
Colorado Springs A Cripple Creek District Railway. 

Q. Was the applicant company the owner of that company? A. 
No. sir. 

Q. In what capacity did they operate? A. Under a lease agree¬ 
ment. 

Bv Director Mahaffie: 

Q. Have you a copy of the lease agreement? A. No. T have not, 
Mr. Director, but there is one on file, I am almost positive, with the 

Commission. 
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51 Q. Can you furnish to go with this record reference to the 

file of the Commission in which that will be found? A. I 
think I can by referring to the annual reports in the office. 

Director Mahaffie: May that be furnished later? 

Mr. Elliott: Yes. 

Director Mahaffie: If there is no copy available can copy of that 
lea^e be furnished? 

Mr. Elliott: Yes, I think, Mr. Director, that lease is already on 
file with a brief in the suit that was brought out in Colorado Springs 
in connection with the cancellation of the lease. I know the record 
of that case was furnished to the Commission in connection with 
this. 

Director Mahaffie: At any rate, the lease will either be furnished 
by reference or copy of the lease will be furnished for this record? 

Mr. ^Elliott: Yes: 


By Mr. Elliott: 

1/ 


Q. Where did this line that was operated by the applicant com¬ 
pany run? A. From Colorado Springs to Cripple Creek. 

Q. Where is Colorado Springs? A. In El Paso County, Colorado, 
75 miles south of Denver. 

Q. On what railroads? A. On the line of the Atchison, Topeka 
& Santa Fe that runs from Denver to La Junta, where it 
5*2 joins the main line. On the main line of the Denver & Rio 
Grande Western; and on the main line of the Chicago, Rock 
Island & Pacific from Colorado Springs to Chicago. 

Q.. Where is Cripple Creek? A. Cripple Creek is in Teller. 
Countv, Colorado, about 57 miles bv rail southwest of Colorado 
Springs. 

Q. Is Cripple Creek a city or manufacturing town, or what? A. 
It is a city, but not a manufacturing town. It is a gold-producing 
camp. 

Q. What other lines were operated between Colorado Springs and 
Cripple Creek during the test period? A. The Colorado Midland, 
and the Midland Terminal, the former running from Colorado 
Springs to Divide, and the latter from Divide to Cripple Creek. 

Q. What lines were operated by the Cripple Creek & Colorado 
Springs Railroad during the Federal control period? 


Q. Director Mahaffie (interposing): One moment before you 
answer that question. Were the lines you have just mentioned 
operated by the applicant company here during the test period? I 
did not quite understand your answer. A. They were not operated 
bv this applicant during the test period, only the short line, that is, 
the Colorado Springs & Cripple Creek District Railway. 

Q. Your answer was merely that the other lines operated 
53 at that time? A. They operated, yes, but independently of 
this company. 


Director Mahaffie: Thank you. 
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By Mr. Elliott: 

Q. \Y hat lines were operated by the applicant company, that is, 
the Cripple Creek A: Colorado Springs Railroad Company during 
the Federal control period? A. The Colorado Midland Railroad 
Company, and the Midland Terminal Railway Company during the 
first year of Federal control. 

Q. When and under what conditions did the Cripple Creek A: 
Colorado Springs Railroad acquire the Midland Terminal? A. On 
July *21. 1917 the Cripple Creek A Colorado Springs leased the prop¬ 
erty of the Midland Terminal and at the same time acquired trackage 
rights over the Colorado Midland from Colorado Springs to Divide. 


By Director Mahaffie: 

V 

Q. Is that lease in the record? A. I think not. 

Director Mahaffie: Can that be furnished? 

Bv Mr. Elliott: 

%> 

Q. You have got a copy of it. haven’t you? A. I haven’t any 
with me. It will have to come from Colorado Springs, and 1 can¬ 
not say positively now that there was a formal lease executed. But 
resolutions by the directors were passed in some cases, at least, con¬ 
cerning the different methods of operation of these properties, and on 
the strength of those we proceeded as per those resolutions. 

54 Bv Director Mahaffie: 

Q. You do not know whether there was an actual lease? A. I 
cannot say. 

Q. Will you ascertain that and furnish that information with 
a copy of the lease if there was one. within 10 days? A. 1 will. 

Q. If the operation was not under actual lease hut was under 
resolution by the Board of Directors, can you furnish copies of the 
minutes of the Board containing those resolutions? A. 1 can. 

Q. As to this trackage agreement which you mentioned, was that 
an executed trackage agreement? A. I will have to make the same 
comment on that. 

Q. Will the same information be furnished if there was a track¬ 
age agreement, that is, a copy of it. and if not. the minutes of the 
Board which were deemed to constitute a trackage agreement? A. 
Yes. 

Q. And under which the operation was had? A. I will do that. 
By Mr. Elliott: 

Q. For what period did the Cripple Creek & Colorado Springs 
operate both lines in its own name? That is, the short line and the 
Midland route? A. Did you say in the control period? 

55 Q. For what period did it operate both lines in its own 
name? A. The Short Line and the Colorado Midland and the 

Midland Terminal? 
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Q. Yes. A. It operated the short line during the whole of the 
test period, and up to July 14, 1019. 

It operated the Midland Terminal also from July *21, 1917, to 
December 31, 1918, and operated over the Colorado Midland during 
the same period in its own name. 

Bv Director Mahaffie: 

Q. Was the operation over the Colorado Midland under a lease? 
A. Either a lease or a trackage agreement or following the pro¬ 
visions of the directors’ resolutions, as 1 said before. I cannot say 
positively. 

Q. Will you furnish the same information we have talked about 
as to the Midland Terminal as to the Colorado Midland also for the 
various operations performed by this applicant over it? A. I will. 


Bv Mr. Elliott 


Q. During the period in which these lines were operated in the 
name of the applicant company, how was the traffic between Colo¬ 
rado Springs and Cripple Creek routed? A. Are you speaking of 
any particular period? 

50 Q. From January l, 1918, to January 1, 1919. A. From 

January 1 — during the entire year of 1918 all freight traffic 
was operated over the Midland route, that is, the Colorado Midland 
and the Midland Terminal. All passenger trains were operated 
over the short line up to May 13, 1918, when a bridge burned on the 
main line. After that both passenger and freight were operated 
over the Midland route. 

Q. From January 1, 1918, to January 1, 1919, was all the oper¬ 
ating income from both routes received by the applicant company? 


A. It was. 

Q. Was all the operating expense paid by the applicant company 
during this period? A. Not all. 

Q. How much of the operating expenses were paid? A. All 
except the maintenance expense of the track of the Colorado Midland, 
and in lieu of maintaining that track the applicant company paid 
a rental charge which was considered sufficient. 1 presume for the 
reason that it was a joint traffic arrangement, and the Colorado Mid¬ 
land was also operating their own trains over it. 

Q. All the operating expenses for the operation of trains, includ¬ 
ing this rental that was paid for the use of the track, were 
57 paid by the applicant company during this period? A. 
They were. 

Q. M ere they operated as one system of transportation during 
this period? A. They were. 

Q. What change, if any, was made January 1, 1919, in the method 
of operating these companies? A. On January 1, 1919, the afore¬ 
mentioned lease of the Midland Terminal to the Cripple Creek and 
Colorado Springs and the trackage agreement made by the Cripple 
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Creek A Colorado Springs to operate over the Colorado Midland 
were both terminated and the Midland Terminal then resumed 
operation of its own property, and at the same time made a lease for 
the use of the Colorado Midland track between Colorado Springs 
and Divide. 

Q. W as a lease actually executed or did they have a written track¬ 
age agreement? A. I will have to answer that question the same 
as the others. I cannot saw nositivelv. 

%> 7 4 V 

Q. By whom was the Midland Terminal Company owned? A. 
By the Cripple Creek Central Railway Company. 

Q. What proportion of the stock was owned by this company? 
A. All of it. 

Q. By whom was the Cripple Creek A Colorado Springs Railroad 
Company owned? A. By the Cripple Creek Central Rail- 
68 wav Company. 

Q. What proportion of the stock was owned by this com¬ 
pany? A. All of it. 

Q. Give the names of the officers and directors of the Midland 
company at this time. A. Spencer Penrose, President; C. C. Ham¬ 
lin, Vice President; J. J. Cogan, General Manager; E. S. Hartwell, 
Secretary and Auditor; A. S. Gill, Treasurer. 

Director Mahafhe: I doubt if that question is quite self-explana¬ 
tory. You asked for the officers at this time. 

Mr. Elliott: At that time. I mean. 

Director Mahaffie: Can you identify that a little more fully? 

•t %/ V 



Mr. Elliott; 


Q. How long have these officers been officers and directors of this 
company? A. Ever since my connection with the company, with 
the exception of the treasurer. The present treasurer has been in 
office probably about seven or eight years. 

Q. Were these officers and directors officers and directors during 
the test and Federal control periods? A. They were. I have not 
given the directors. 1 have given the officers. Do you want the 
directors? 


Q. Yes. A. The Directors were: Spencer Penrose; C. C. 
59 Hamlin; Charles M. MaeXeill; A. E. Carlton; E. P. Shove. 

Mr. Shove may perhaps have been elected since the begin¬ 
ning of the control period. 1 am not quite positive on that point. 
Mr. MaeXeill died in 11)22. and although his successor has been 
elected by resolution of the Board, I do not think he is yet qualified. 

Q. Give the names of the officers and directors of the applicant 
company. A. They are just the same, if I need to repeat them. 

Q, Did both companies have the same officers and directors during 
the test and Federal control period? A. Yes. sir. 

Q. Did you tile with the Interstate Commerce Commission a test 
period return of the applicant company? A. I did, on the Commis¬ 
sion s questionnaire form. 
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Q. Did you file Federal control return of the company ? A. Orr 
the same form. 

Q. What disposition was made of your original return filed 

60 with the Commission? A. The return was filed in May, 1920, 
I believe, and some time later, I rather think in August of 

that year, we were notified by the Commission that we were not 
entitled to the benefit of Section 204 for the reason that we did 
not suffer an actual deficit during the control period. Later, when 
the Commission had issued a ruling giving their interpretation of 
the term “deficit'’ as used in the 1920 Transportation Act. our 
case was reopened, and through correspondence we submitted an 
amended report. My recolleetion is chiefly for the reason that the 
original report had used taxes actually paid instead of accrued, and 
we were told the report must conform with the books of the com¬ 
pany. That amended return was filed and was the subject of a 
good deal of correspondence between my office and our represent¬ 
ative here, and the Commission, and finally a hearing was arranged 
for before the Bureau of Finance, which took place the first of May 
this year, at which we had an informal discussion. T)uring that 
hearing it was suggested by the Bureau of Finance we prepare 
a consolidated statement on the theory that all of these roads con¬ 
stituted one system of transportation, and it was our opinion that 
would overcome any question of incomparabilitv between the two 
periods which had been raised by the Commission. Then at the 
suggestion of the Bureau we prepared a brief to sustain this con¬ 
tention. and that was before the Commission and the Bureau for 
some time until on August 4, I believe, of this year, we 

61 were notified we did not come under the benefit of Section 
204. and the case was dismissed. During the period that 

Division 4 had the case under consideration the Bureau of Accounts 
was engaged in an audit and examination of our returns, during 
which time I had a good many conferences with Mr. Wylie, and 
at the conclusion of this examination we had reconciled or agreed 
to all exceptions. I then went hack to Colorado Springs. 

Q. You refer to this informal conference. I think your recol¬ 
lection seems to be that this consolidated statement was file4 at the 
suggestion of the Bureau? Is that exactly correct? A. No, that 
is not. That is what I started to correct mvself on. It was not. 
I had prepared that in the belief that question of incompnrability 
would he overcome by that kind of statement. 

Q. What objection had been made to your original return at 
this informal conference? A. My recollection is that there was 
no way of arriving at a comparison as between the test period and 
the control period for the reason that the lines operated during the 
two periods were not identical. 

Q. Did your test period return as originally filed include any 
of the operating income from traffic moving over the Midland 
Terminal and the Colorado Midland during the test period? 

62 A. The test period, no. it did not. 

Q. Did your Federal control return as originally filed in¬ 
clude any income from traffic moving over this route? A. Yes. 
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Q. When objection was made to your original return on the 
ground that the same routes were not operated during those periods 
you finally prepared a consolidated return which included any in¬ 
come from traffic moving over the Midland Terminal during the 
test period, didn't you? A. Not on the questionnaire form, but \ 
prepared a statement which contained substantially the same in¬ 
formation on that basis. 

Q. The report of Division 4 of the Commission, on which its order 
of dismissal was based, in referring to this consolidated return states 
that: 

“The consolidated return indicates a net credit in favor of the 
company of $317,048.34, computed on the basis of taxes paid, and 
$374,584.70 computed on the basis of tax accruals." 

Are those figures in accord with your reconcilement with the Bureau 
of Finance? A. Approximately so. Mv recollection is that there 
was a difference of an immaterial amount, a few hundred dollars, 
which I do not know just how to account for; just some 

83 trifling accounting error. I presume. 

Q. In the audit of this consolidated statement you took up 
with the Commission and reconciled or agreed to all accounting excep¬ 
tions? A. Yes. sir. 

Q. Was the amount of $374,584.70 the amount finally deter¬ 
mined as the amount due the carrier under this consolidated state¬ 
ment? A. No, sir. 

Q. Were any further reductions made or suggested? \. There 
were some further adjustments made, the nature of which I have 
no information on. T know after those figures were finally audited 
there were some further corrections made, but 1 do not know how 
they were arrived at. 

Q. Was the amount increased or reduced bv these further ad¬ 
justments? A. I have no official information on that, but 1 heard 
from some source unofficially that it had been reduced. 

Q. To what figure? A. I think something like $245,000 or some¬ 
where in that neighborhood. 

Director M< haffie; Can't we get this clear by asking Mr. Hart¬ 
well what his claim is now? 

Mr. Elliott; As you know, the audit shows on the basis of tax 
accruals and on the basis of taxes paid, certain amounts to 

84 the carrier. We at first thought that was the amount result¬ 
ing from the reconcilement of these accounts, but somebody 

suggested to Mr. Hartwell that the amount had been still further 
reduced, and the amount was found to be approximated $245,000. 
We are not claiming that as the official finding of the Commission, 
but reference is made to it in the brief, and 1 thought we had a letter 
on that subject, and so T wanted to explain why it was referred to 
in the brief. 

Director Mahaffie: If Mr. Hartwell would examine his computa¬ 
tion perhaps in his own mind he might revise his own claim and 
state what the figure is that he claims. That might be done. I 
would not insist on that. 
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The Witness: I can state the claim as we presented it is as Judge 
Elliott has just read it, on the basis of tax accruals or taxes paid, 
whichever the Commission decided upon, one approximately $374,- 
000, and the other approximately $317,000 hut as I sav, while that 
is the amount of our claim, my understanding is that tlie Bureau of 
Accounts found some further maintenance—I do not think they 
call them maintenance exceptions, because I was conferred with on 
all of those—but, some other figures were found which reduced the 
figures to in the neighborhood of $245,000. 

Bv Director Mahaffie: 

Q. I thought those were exceptions to which you assented. 

65 A. The exceptions to which I assented brought those figures 
to those that the Judge has just read. 

Bv Mr. Elliott: 

V 

Q. As a matter of fact, you did indicate the willingness of the 
company to accept as low a figure as was made at that time on the 
basis of $245,000? A. Yes, we did. 

Bv Director Mahaffie: 

Q. That is what you are claiming in this proceeding? A. That 
is what we were claiming we were willing to accept. 

Mr. Elliott: I think that is all. 

Director Mahaffie: 

Q. I am not sure if T have asked for all the leases and operating 
agreements under which the various properties for the operation 
of which claim is made were operated, Mr. Hartwell. If 1 did not, 
I would like to have you furnish a lease if there was a lease, in each 
case, the operating agreement if there was a lease and an operating 
agreement or if it was merely on an operating agreement, and if it 
was on any other basis, the basis on which the operations actually 
occurred. A. Yes, sir. 

Q. If that is evidenced only by the minutes of the Board I would 
like the minutes, and if it can be developed only on the accounting 
basis as between the companies, perhaps you can explain it on that 
basis, hiit. at any rate, I would like the actual relation in each case 
between the property and the operating company. A. I will 

66 do that. 

Q. Now, what are these companies? 1 assume that the ap¬ 
plicant made reports to the Commission all the time, both in the 
test and the Federal control periods. Is that correct? A. Yes, that 
is correct. 

Q. Did the other companies whose properties were operated by it 
also make reports? A. They did. The Colorado Springs and Crip¬ 
ple Creek District Railway Company made an individual report 
as a lessor company. 
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The Colorado Midland Railroad Company made its own reports 
up to the time of the dissolution. 

Q. How about the Midland Terminal? A. It made an annual 
report either as operating or lessor company through all the carriers, 
and the Cripple Creek & Colorado Southern the same up to—well, 
up to the time it ceased to he a common carrier, which I believe was 
December 31, 1921. 

Director Mahaffie: 1 assume those reports may be considered 
without objection, so far as this record is concerned, or in connec¬ 
tion with the record? 

Mr. Elliott: Yes. I would like to see if I understand Mr. Hart¬ 
well. 

Bv Mr. Elliott: 

* 

Q. Did the Midland Terminal make a separate report prior to 
the year 1918 when it was leased hv the Colorado Springs 
67 <fc Clippie Creek ? A. As a lessor company, not as an operat¬ 
ing company. It was on a separate form the Commission has 
for that. 


Director Mahaffie: Whatever reports they made to the Commission 

we usually consider in connection with these cases, and 1 assume 
* 

that there will he no objection to that in this case? 

Mr. Elliott: I do not know what reports there are. 

Director Mahaftie: They usually develop somewhat fully the 
situation of the carrier, as to what it moved, etc. Have you anything 
further? 


Mr. Elliott: No. I think that is all. I have not gone fully into 
this auditing end of it because I understand the Commission has de¬ 
cided what we were entitled to. and that that matter would be ad¬ 


justed, hut I have attempted merely to show the relationship between 
these companies and the basis of our claim set out in our brief, and 
am willing to present any further evidence which the Commission 


mav think is necessary in 

% t 

take it the record indicates 


a proper consideration of this case. [ 
so far that it mav also he considered as 


part of the record in this case, that is, the returns, and things of that 


kind 9 


Director Mahaffie: Yes. 

Do vou want to file brief? 

%> 

Mr. Elliott: 1 would like to have an opportunity after 
68 this transcript is written up either to file a brief or to have a 
few minutes' discussion with vou before vou make vour re- 

t « t 

port. I do not want to take your time to argue it. hut I do want to 
call attention particularly to this first year and discuss that ques¬ 
tion. 

As to whether we should file a brief before vour report is made or 

afterward. 1 understand the Commission has so many briefs to read 

that 1 do) not like to lumber up the record any more than necessary. 

Director Mahaffie: It is vour election. If vou desire to file a brief 

• * 

I will set the time for the brief now. 
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Mr Elliott: I would like either to have an opportunity to argue 

the ease from this record or to tile a brief. 

Director Mahaffie: Brief may be filed within 30 davs. If there is 

«/ • 

nothing further, the hearing is closed. 

(Thereupon, at 11.45 a. m., the hearing in the above-entitled mat¬ 
ter was closed.) 

69 “Exhibit F. ,, 

Interstate Commerce Commission, 

Washington. 

I, George B. McGinty, Secretary of the Interstate Commerce Com¬ 
mission, do hereby certify that the attached is true copy of proposed 
report by the Bureau of Finance, Interstate Commerce Commission, 
in Finance Docket No. 1311, Deficit Settlement with Cripple Creek 
& Colorado Springs R. R., the original of which is now on file and of 
record in the office of this Commission. 

In witness whereof, 1 have hereunto set my hand and affixed the 
seal of the Commission, this 16th dav of September, A. D. 1924. 
[seal.] GEORGE B. McGINTY, 

Secretary oj the Interstate Commerce Commission. 

70 Interstate Commerce Commission. 

Finance Docket, No. 1311. 

Deficit Settlement with Cripple Creek & Colorado Springs R. R. 
Submitted December'27, 1923. Decided-, 1924. 

Finding of original report, 82 I. C. C., 129, to the effect that the 
Cripple Creek & Colorado Springs Railroad Company is not 
entitled to benefit under section 204 of the transportation 
act, 1920, affirmed. 

E. S. Hartwell and M. C. Elliott for the company. 

Report of the Commission on Hearing and Further Consideration 

Proposed by Bureau of Finance. 

The original report in this proceeding by Division 4, 82 I. C. C., 
129, was issued without formal hearing. Upon petition the case was 
opened for formal hearing which was had on November 28, 1923. 
A brief was filed in behalf of applicant. This report is based on the 
record as thus supplemented. 

The claim covering the period June 30, 1918, to July 14, 1919, 
while presented in the name of the Cripple Creek & Colorado Springs 
Railroad Company, involves the operation of certain properties by 
the Midland Terminal Railway during the period January 1, 1919, 
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to July 14. Unit, both of which companies are under common con¬ 
trol and management. The dilliculties involved in this case are due 
primarily to two causes (a) that there were several different com¬ 
panies which operated the properties involved during the test and 
Federal control periods and (/>) that there was substantially com¬ 
plete change in the line operated by the applicant. 

For the purpose of this report the statement of facts contained in 
the Commissions report of August 1, 1023, 82 I. C. C\, 129, is piloted 
as follows: 

“During the period May 1. lOlo. to July 21, 1917, the company 
operated under lease assigned to it by the Florence & Cripple Creek 
Railroad Company, a line of railroad between Cripple Creek & Colo¬ 
rado Springs, approximately ">0 miles in length, owned bv the Colo¬ 
rado Springs A Cripple ( reek District Railroad Company. Between 
those points it handled local and through passenger and freight 
traffic. On July 21. 1917. it leased from the Midland Terminal Rail¬ 
way Company 29.4 miles of railroad between Cripple ('reek and 
Divide, Colo., which that company had operated throughout the test 
period. As of the same date the company secured from the Colo¬ 
rado Midland Railroad Company trackage rights over 29.9 miles of 
that company's line between Divide and Colorado Springs, which 
had been operated as a part of the Colorado Midland System during 
the test period. This gave the company a new route between Cripple 
Creek and Colorado Springs, via Divide, over which all through 
freight traffic was thereafter routed. Through passenger 
71 trains continued to be moved over the old route until May 12, 
1918. when a bridge on the old line just out of Colorado 
Springs was destroyed by fire. This necessitated the routing of all 
through traffic, freight and passenger, over the new line. On Janu¬ 
ary 1, 1919. the Midland Terminal cancelled its lease to the company 
and resumed operation of its line between Cripple Creek and Divide, 
and also assumed the company’s trackage rights over the Colorado 
Midland between Divide and Colorado Springs, leaving for the 
operation of the company only the old line, which could not be 
used for through traffic after the destruction of the bridge mentioned. 
On July lo, 1919, the company's lease of the old line was terminated, 
due to default in the payment of interest on bonds, and all opera¬ 
tions of the company then ceased.” 

The questions involved will be treated under three headings— 

1. Companies, both operating and lessor, and their corporate re¬ 
lationship and mileage during the respective periods. 

2. The provisions of law by which the Commission is governed. 

3. The accounting adjustments which would be necessary if sec¬ 
tion 204 were held applicable, and the effect thereof. 

Companies. Both Operating and Lessor, and Their Corporate Rela¬ 
tionship and Mileage During the Respective Periods. 

The Cripple Creek Central Railway Company, which owns all the 
capital stock of the Midland Terminal Railway and the Cripple Creek 
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A Colorado Springs Railroad Company is a holding and not an 
operating company. It was incorporated September 30, 1904, in 
Maine, as a reorganization of the Denver A Southwestern Railway 
Company, sold under foreclosure October 4, 1904. On May 8, 1914, 
the Canon City A (’ripple Creek Railway Company, formerly con¬ 
trolled by the Cripple Creek Railway Company, was dissolved. On 
April 30, 19ir>, the Florence & Cripple Creek Railroad, formerly con¬ 
trolled by the Cripple Creek Central Railway Company, was dissolved 
and its line from Wilbur to Victor abandoned, at which time the 
lease of the Oolden Circle Railroad, formerly held by the Florence 
A Cripple Creek Railroad was cancelled. On the date last men¬ 
tioned the remaining line of the Florence A Cripple Creek Railroad 
from Victor to Cripple Creek, together with its equipment and other 
property, was sold to the Golden Circle Railroad Company. At the 
same time the Golden Circle Railroad changed its name to the Cripple 
Creek A Colorado Springs Railroad Company, the latter assumed 
the outstanding tirst mortgage bonds of the Florence & Cripple Creek 
Railroad Company, amounting to $995,000. The lease of the prop¬ 
erty of the Colorado Springs A Cripple Creek District Railway, 
formerly held by the Florence A Cripple Creek Railroad, was trans¬ 
ferred to the Cripple Creek A Colorado Springs Railroad Company, 
but effective July 15, 1919, this lease was terminated, operations of 
that road being resumed under a receiver. Effective July *21, 1917, 
the Midland Terminal Railway Company leased all its property to 

the Cripple Creek A Colorado Springs Railroad. This lease 
72 was cancelled January 1, 1919, on which date the Midland 

Terminal Railway resumed the operation of its own property. 

The Cripple Creek A Colorado Springs Railroad Company owns a 
line of road in the Cripple Creek District of approximately 4.91 
miles which was foimerly narrow gauge and has been changed to 
standard gauge. It was incorporated April 15, 1896, in Colorado as 
the Golden Circle Railroad Company and name changed to that of 
the present company on April 30, 1915. The Golden Circle Rail¬ 
road was operated by the Florence A Cripple Creek Railroad Com¬ 
pany under contract hut the latter company was dissolved April 30, 
1915, and the Cripple Creek A Colorado Springs Railroad took over 
the equipment, the Cripple Creek District Terminals and lease of 
the Colorado Springs and Cripple Creek District Railway from that 
company. On July 21, 1917, the company leased all property and 
equipment of the Midland Terminal Railway Company at a rental 
of $6,500 per month. On January 1, 1919, the Midland Terminal 
Railway Company cancelled the lease and resumed operation of its 
own property. The lease of the Colorado Springs and Cripple 0 < k 
District Railway by the Cripple Creek A Colorado Springs Railroad 
was terminated as of July 15, 1919. 

The Midland Terminal Railway Company owns a line from Divide 
to Cripple Creek, Colorado, consisting of approximately 29.4 miles. 
It was incorporated August 8, 1892 in Colorado. Effective July 21, 
1917, all of the property of the company was leased to the Cripple 
Creek A Colorado Springs Railroad at a rental of $6,500 per month. 

5—4357a 
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The lease having been cancelled the Midland Terminal Railroad 
Company resumed operation of its own property on January 1, 1919. 

The Colorado Springs A Cripple Creek District Railway is con¬ 
trolled ly the Colorado A: Southern Railway Company, although 
operated independently. Its line consists of 74.25 miles, extending 
from Colorado Springs to Cripple Creek District, which mileage in¬ 
cludes certain spur tracks in the Cripple Creek District. The com¬ 
pany was incorporated April 13. 1897, in Colorado as the Cripple 
Creek District Railway. Its name was changed to that of the pres¬ 
ent company November 23. 1899. The property of the company was 
leased, effective November 1, 1911, to the Florence A Cripple Creek 
Railroad Company, which lease was assigned to the Cripple Creek 
A Colorado Springs Railroad Company on April 30, 191.7. which 
company operated the property until July 14. 1919. On May 2. 
1919, the United States District Court for the District of Colorado 
appointed George M. Taylor, receiver for the property. The receiver 
began operating this road on July 15, 1919. Subsequent to Sep¬ 
tember 1, 1920. the line has operated for passenger business only 
and is not accepting any freight. 

Separate Operating Companies During Test Period. 


During the perii.nl Jnlg 1, lit ID to April JO, 191 -7, the Florence 
A Cripple Creek Railroad Company operated under lease from the 
Colorado Springs A Cripple Creek District Railway, a standard gauge 
line of 7 1.25 miles, including sidings from Cripple Creek to Colorado 
Springs; 7.13 miles of narrow gauge line leased from the Golden 
Circle Railroad, and 1 4.99 miles of its own property, which was a 
narrow gauge line, ora total of 99.34 miles. On April 30, 1915, the 
Florence A: Cripple Creek Railroad was dissolved and the name of 
the Golden Circle Railroad was changed to that of the Cripple Creek 
A: Colorado Springs Railroad Company, which company took over 
the lease of the property of the Colorado Springs A: Cripple Creek Dis¬ 
trict Railroad. Of the 14.99 miles of Narrow gauge, formerly owned 
by the Florence A' Cripple Creek Railroad, 9.99 miles was abandoned 
as of April 30, 1915. 

73 During the period Mag 1, 191 7. to June JO, 1917, the 

Cripple Cieek A' Colorado Springs Railroad Company operated 
12.40 miles N G road and 74.25 miles of standard gauge railroad, 
the latter being leased from the Colorado Springs A Cripple Creek 
District Railroad, or a total of SO.95 miles. 

During the rutin test period the Midland Terminal Railway 
operated its own line from Divide to Cripple Creek, a distance of 
29.4 miles 


During the ntir• test period the Colorado Midland Railroad Com¬ 
pany operated its line of 291.10 miles. 

Separate operating cornpanie* during the period Jannarg 1, 19IS. 
to Julg 1/, Jit 19. 

During the period Jannarg 1. litlS, to Mag 1J, 191S, the Cripple 
Creek A Colorado Springs Railroad operated, under lease, the entire 
line of the Midland Terminal Railway Company, consisting of 29.4 
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miles; operated under lease 65.10 miles of the property of the Colo¬ 
rado Springs & Cripple Creek District; operated under trackage 
agreement 26.90 miles of the property of the Colorado Midland 
Railroad from Divide to Colorado Springs, and 2.06 miles formerly 
owned by the Florence & Cripple Creek, converted from narrow 
gauge to standard gauge, or a total of 126.46 miles. The property 
leased from the Colorado Springs & Cripple Creek District for said 
period was used for local freight and through passenger traOic only 
during said period. 

During the period Map Id, 1918 , to December dl , 1918, the Crip¬ 
ple Creek & Colorado Springs Railroad Company operated the same 
property as during the period January 1, 1918. to Mav 12, 1918, 
except that 8.40 miles of the property leased from the Colorado 
Springs & Cripple Creek District was not operated, due to the fact 
that a bridge was burned on the line near Colorado Springs, as a 
result of which all through traffic was diverted over the line leased 

from the Midland terminal Railwav and the Colorado Midland 

«/ 

Railroad. 

During the period January 1, 1919, to July /J, 1919, the Cripple 
Creek Colorado Springs Railroad Company operated only that por¬ 
tion of the mileage leased from the Colorado Springs A: Cripple Creek 
District from Cripple Creek to the point where the bridge was de¬ 
stroyed. or a total mileage of 52.70. 

During the period involved, the service performed by the Cripple 
Creek & Colorado Springs Railroad Company was practically all elec¬ 
tric passenger service as shown by the following statement quoted 
from its annual report to the Commission covering the period Janu- 
arv 1, to July 15, 1919. 

‘‘During the year respondent performed no train operations over 

its own or leased lines with the following exceptions:—578 local 

steam freight train miles and 95.984 electric passenger train miles, 

the latter being performed over over the electric lines leased from 

The Colorado S 

fiom January 1 

• « 

The freight revenue reported for the year was practically all de¬ 
rived from lapover business which originated in 1918." 

74 During the period January 1, 19/9, to July 24, 1919, the 

Midland Terminal Railway operated its own property of 
29.40 miles and assumed the trackage agreement of 26.90 miles 
over the Colorado Midland Railroad. It also performed certain 
freight service on the line owned bv the Cripple Creek & Colorado 
Springs Railroad Company, as well as on the line leased from the 
Colorado Springs & Cripple Creek District Railway Company, under 
verbal agreement, for which it paid a rental of $16,250 during the 
period January 1 to July 15, 1919. The Colorado Midland Rail¬ 
road Company ceased operation as of August 5. 1918 


prings and Cripple Creek District Railway Company 
. to Julv 15. at which time the lease was terminated. 
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The Provisions of Law by Which the Commission is Governed. 


Applicant contends that the Commission is required by section 
204 to make necessary adjustments in its computations of railway 
operating income for the respective periods in order to bring about 
a proper comparison between the operations of the Federal control 
period and the test period, respectively. It refers to paragraph (b) 
of section 204. which requires that “railway operating income or 
any deficit therein for the period of Fedeial control shall be com¬ 
puted in a manner similar to that provided in section 200 with 
respect to such income or deficit for the guaranty period; and rail¬ 
way operating income or any deficit therein for the test period shall 
be computed in the manner provided in section 1 of the Federal 
Control Act.’* Section 2<>9 provides that in computing railway 
operating income for the guaranty period.— 


“Proper adjustments shall be made (a) in case any lines which 
were, during any portion of the period of Federal control, a part of 
the railroad or system of transportation of the carrier, and whose 
railway operating income was included in such income of the carrier 
for the test period, do not continue to be a part of such railroad or 
svstem of transportation during the entire guaranty period, and (/>) 
in case of any lines acquired by. leased to. or consolidated with, the 
railroad or system of transportation or the carrier at any time since 
the end of the te>t period and prior to the expiration of the guaranty 
period, for which separate operating returns to the Commission are 
not made in respect to the entire portion of the guaranty period." 

And section 1 of the Federal Control Act provides that— 


“If any lines were acquired by. leased to. or consolidated with 
such railroad or system between .Inly 1 . 1914. and December 31. 
1917. both inclusive, and separate operating returns to the Inter¬ 
state Commerce Commission were not made for such lines after such 
acquisition, lease, or consolidation, there shall (before the average is 
computed) be added to the tot;d railway operating income of such 
railroad or system for the three years ended .lune 30. 1917. the total 
railway operating income of the lines so acquired, leased, or con¬ 
solidated. for the period beginning July 1. 1914. and ending on the 
date of such acquisition, lease, or consolidation, or on December 31. 
1917. whichever is the earlier." 


In these requirements there is no suggestion that Congress had in 
mind a total, or substantially total, change in the road 
75 operated by the carrier, as in this case. While operation on 
the short line was not entirely discontinued in the Federal 
control period, it was of such small importance in the latter period 
as to be practically negligible. All through traffic, both passenger 
and freight, was iransferred to the route via Divide, leaving on a 
portion of the short line a very small amount of local traffic, which 
according to the carrier’s annual report, was handled principally by 
electric power. Where the operations were carried on over different 
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routes in the test period and the Federal control period, respectively, 
there is no warrant for assuming any relationship between net rail¬ 
way operating income in the two periods. However, assuming that a 
comparison is legally permissible, it will be hereafter shown that 
in this case it would not result in benefit to the applicant. 

It is further contended that inasmuch as the different companies 
which operated in the Federal control period were under the same 
corporate and financial control, they constituted a “system of trans¬ 
portation’' within the meaning of the law, and that comparison 
should be made of the results of their combined operations. The 
term “system of transportation” had its origin in the act of August 
29. which authorized the President, in time of war, to take 

possession and assume control of “anv system or systems of trans¬ 
portation, or any part thereof” and to utilize the same for war pur¬ 
poses. The term was employed in the President's proclamation of 
December 26, 1917, whereby he took possession and assumed con¬ 
trol of “each and every system of transportation and the appurte¬ 
nances thereof located wholly or in part within the boundaries of 
the continental United States and consisting of railroads and owned 
or controlled systems of coastwise and inland transportation.'’ The 
term is repeated in the Federal control act, and in section 209 of the 
transportation act, which is applicable to (a) “a carrier by railroad 
or partly by railroad and partly by water, whose railroad or system 
of transportation is under Federal control at the time Federal con¬ 
trol terminates, or which has heretofore engaged as a common car¬ 
rier in general transportation and competed for traffic, or con¬ 
nected, with a railroad at any time under Federal control; and (b) 
a sleeping car company whose system of transportation is under 
Federal control at the time Fedetal control terminates.” In none of 


these instances is there evidence that “system of transportation’’ was 
intended to refer to groups of companies under common control ; on 
the contrary it is clearly intended to include only the tracks, equip¬ 
ment. buildings, shops and other facilities necessary to the per¬ 


formance of a carrier s services. Therefore no basis is found for 


accepting applicant’s contention that the different carriers should be 
treated as a unit for the purpose of this proceeding. 

In certifying payments to carriers under both sections 201 and 
209. the Commission has consistently dealt with each operating 


company individually and without reference to corporate control, so 
far as the determination of net railway operating income or deficit is 


concerned. 


76 The Accounting Adjustments Which Would be Necessary if 
►Section 204 Were Held Applicable and the Effect 
Thereof. 


The original claim filed by the carrier in response to the circular 
of March 4. 1920, showed a net credit in its favor of $407,720.97 for 
the period January 1. 1918. to July 14. 1919. P,v excluding the 
results from operations for the first six months of the Federal con¬ 
trol period, during which period the properties of the companies 
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are not considered as having been privately operated, the claim as 
presented is reduced to $378,293.57, or, exclusive of tax accruals, to 
$318,251.39. The claim is computed bv comparing operations over 
the short line, the Midland Terminal, and the Colorado Midland 


during the period of Federal control with operations over the short 
line only for the corresponding months of the test period. Later, 
the carrier amended its claim by combining for the test period its 
operations over the short line with operations of the Midland 
Terminal Railway Company over its own line between Cripple Creek 


and Divide. The consolidated return shows a net credit in favor of 


the carrier for the period July 1. 1918, to July 14, 1919, of $374,- 
584.70, computed on a basis of tax accruals, and $317,0 48.34 com¬ 
puted on a basis of taxes paid. 

In view of the circumstances and the provisions of statutes, as 
hereinbefore set forth, it would be necessary in effecting settlement 
to determine the amount, if any, due each individual carrier corpo¬ 
ration which operated it" property privately for any portion of the 
period of Federal control, and to make <uch adjustments, if any. as 
may be necessary bv reason of difference in mileage operated during 
the Federal control period as compared with the test period. It is. 
therefore, necessary to give consideration to the following carrier 
corporation" for the Periods indicated. 

I A 


1. For the period January 1, 1918. to June 29. 1918, the properties 
of all the companies are considered to have been under Federal con¬ 
trol and therefore not entitled to benefit under section 294. 


2. For the period June 39. 1918. to December 31. 1918, the 
Cripple Creek £ Colorado Springs Railroad Company operated the 
property of the Midland Terminal Railway under lease and in order 
to provide a through route between Cripple Creek and Colorado 
Springs it operated over 29.9 miles of the Colorado Midland from 
Divide to Colorado Springs under a trackage agreement. Through¬ 


out this period all 
tween Cripple < reek 
land Terminal and 


through traffic, both passenger and freight, bo¬ 
und Colorado Springs was routed over the Mid¬ 
dle Colorado Midland via Divide. The carrier 


performed practically no operations over the short line with the 
exception of intcrurban electric passenger trains and an occasional 
freight train for the movement of local traffic between Cripple Creek 
and a point near the bridge that was burned. The only property 
that the carrier operated during this period for which segregated test 
period accounts are available, is the property leased from the Mid 
land Terminal Railway Company. A comparison of opeiaiions of 
the Midland Terminal Railway during the test period with operations 
bv the Cripple Creek A: Colorado Springs Railroad Company during 
the period and over the lines hereinabove indicated, shows an ex¬ 
cess credit in favor of the United States of $117,147.45. 


77 With respect to the operations conducted by the carrier 

over the Colorado Midland during said period under track¬ 
age rights, no segregation can he made for the purpose of establish¬ 
ing a test period basis for comparison with the operations under 
trackage rights without resorting to arbitrary and unsupported as- 
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sumptions. The net railway operating income of the Colorado Mid¬ 
land Railroad Company from the operation of its entire line of *261.1 
miles was $2*2,157.85 for an average six months of the test period, 
while during the Federal control period, the carrier operated but 
28.9 miles of that line or about one-tenth of the total mileage. But 
even if it were practicable to determine the results from operations 
during the test period over the 26.9 miles of the Colorado Midland 
operated under trackage rights during the Federal control period, 
for the purpose of making comparisons, it would not be proper to 
make such an adjustment under paragraph (2) of subdivision (f) 
of section *209, for the reason that the statute only requires such an 
adjustment in case of any lines acquired by, leased to, or consolidated 
with the railroad or system of transportation of the carrier at any 
time since the end of the test period. It is apparent that the opera¬ 
tion under trackage rights does not come within the term of ac¬ 
quisition. lease or consolidation. The amounts paid for such track¬ 
age rights in this case were properly charged to joint facility rents 
and, therefore, were included in determining the net railway operat¬ 
ing income for the period involved. On the other hand, any 
amounts paid for lease or acquisition of road would not be reflected 
in the accounts which would be considered in determining net rail¬ 


way operating income. There is no basis, therefore, for making an 
adjustment on account of the operations of the carrier during the 
period of Federal control over the Colorado Midland under trackage 
rights. 

With respect to the local operations conducted by the carrier dur¬ 
ing said period over that portion of the short line which remained 
open for service, it would be a serious error to assign to the Federal 
control period, when practically all operations over this line had 
been discontinued, the large net railway operating income earned 
during the test period from operations over the entire line leased 
from the Colorado Springs cV: Cripple Creek District Railroad Com¬ 
pany and which resulted principally from the more meat of through 
traffic carried in large volume, all of which moved over a different 
route in the Federal control period. \ comparison of the results of 
operations of the Cripple Creek A: Colorado Springs Railroad Com¬ 
pany for the period June 30, 19IS, to December 31, 1918, over the 
line of the Midland Terminal Railway Company, including track¬ 
age rights over the Colorado Midland and the local operations over 
that portion of the short line which remained open for service, with 
the results of operations for an average of the corresponding months 
of the test period over the line leased from the Colorado Springs & 
Cripple Creek District Railroad Company, including operations over 
the Midland Terminal Railwav, shows a net credit in favor of the 


carrier of $77,378.54. This result as compared with an excess credit 
in favor of the Government of $117,146.45, is attributable solely to 
the inclusion in the computation thereof, of the very large net rail¬ 
way operating income earned during the test period bv operations 
over tiie short line, amounting to $253,590.30 for an average six 
months of that period. It is true that operations over the short line 
were not entirely discontinued but it is equally certain that these 
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operations were of such small importance in the Federal con- 
78 trol period as to afford no addition to its net railway operat¬ 
ing income, therefore, from the standpoint of comparisons, the 
case is exactly the same whether the operations over the short line for 
the period of Federal control are included or excluded, except that 
their inclusion allows the carrier to substitute for rules established 
bv the Commission's methods not in consonance with former de- 
visions and thus to claim a very substantial loss based on the ex¬ 
tremely profitable operations from this property in the test period 
which otherwise it would 1 m* unable to claim. 

8. On .January 1. 1010. the Midland Terminal Railway Company 
resumed operation of its own property and at the same time took 
over the operation of the Colorado Midland under the trackage 
agreement. It did not. however, take over the lease to the property 
of the Colorado Springs A; Cripple Creek District Railroad, but did 
operate, during the period .hiunary I. 1919. to July 14. HMD, under 
a trackage agreement, occasional freight trains for the movement of 
local traffic over that portion of the short line which remained open 
for service. Although the Midland Terminal Railway Company 
continued to operate over the route via Divide throughout the re¬ 
mainder of the Federal control period, no claim was tiled under 
section *204 for the period subsequent to July 14, 1919. That such 
a claim was not tiled can be ascribed to the cancellation on that date 
of the lease held by the ('ripple Creek A: Colorado Springs Railroad 
Company covering the property of the Colorado Spring* A: Cripple 
Creek District Railroad. However, so far as the Midland Terminal 
Railway Company is concerned, comparisons based on operations 
over the leased property are immah rial and irrelevant since it was 
not a party to the lease, nor did it have any interest therein. V com¬ 
parison of the net railway operating income of the Midland Terminal 
Railway Company for the period January l, 1919. to July 14. 1919, 
with results of operation over its own line for an average of tin* cor¬ 
responding months of the test period without making any adjust¬ 
ment for the services performed by it under trackage rights over the 
Colorado Midland or the short line, shows an excess credit in favor 
of the United States of $17,298.08. The same situation is involved 
with respect to an adjustment for difference in mileage operated by 
the Midland Terminal Railway Company during this period when 
compared with the mileage operated by it for an average of the cor¬ 
responding months of the test period, a* is set forth with respect to 
the difference in mileage operated by the Cripple Creek A* Colorado 
Springs Railroad Company during the period July 1. 191,8. to De¬ 
cember 81, 191S. with this exception: that whereas the Cripple Creek 
& Colorado Spring Railroad Company operated over the short line 
under a lease, the Midland Terminal Railway Company operated 
over such line under a trackage agreement. Such an adjustment is 
neither practicable nor proper. The Commission should therefore 
find that the claim of the Midland Terminal Railway Company, if 
presented separately or considered separately, should be dismissed 
under section *204. 
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4. During the period January 1, 1919, to July 14, 1919, the 
Cripple Creek &. Colorado Springs Railroad Company performed no 
sen ice over its owned or leased line* with the exception of 578 local 
freight train miles and 95,924 electric passenger train miles. Since 
its principal source of revenue during said period was derived from 
the operation of interurban electric passenger trains, which The 
Commission required to exclude under the provisions of paragraph 
(a) of section *204, it is not entitled to benefit under said sec- 
79 tion. In view of this fact, it is not necessary to give further 
consideration to the carrier's contention that the Commission 
is not authorized by the statute to determine the extent of operation 
as a foundation for dismissal under section 204. 

The former conclusion should therefore be atlirmed. 



‘‘Exhibit II. 




Interstate Commerce Commission, 

Washington. 

I, Ceorge B. McGintv, Secretary of the Interestate Commerce 
Commission, do hereby certify that the attached is — true copy of re¬ 
port of the Commission filed .June 10, 1924, in Finance Docket No. 
1.*>11, Defict Settlement with Cripple Creek & Colorado Springs 
R. R., the original of which is now on fde and of record in the office 
of this Commission. 

In witness whereof, I have hereunto set mv hand and affixed the 
seal of the Commission, this 16th dav of September, A. D. 19*24. 
[seal.] GEORGE B. McGINTY, 

Secretary of the Interstate Commerce Commission. 

81 Intei-state Commerce Commission. 

Finance Docket, No. 1311. 

Deficit Settlement with Cripple Creek & Colorado Springs R. R. 

\ 

Submitted May 19, 1924. Decided June 10, 1924. 

Finding of original report, 82 I. C. C. 129, to the effect that the 
Cripple Creek & Colorado Springs Railroad Company is not 
entitled to benefit under section 204 of the transportation 
act, 1920, affirmed. 

E. S. Hartwell and M. C. Elliott for the company. 

Report of the Commission on Hearing and Further Consideration. 
Bv the Commission: 

The original report in this proceeding, by Division 4, 82 I. C. C., 
129, was issued without formal hearing. Applicant petitioned for 

6—4357a 
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reargument and the case was reopened. Formal hearing was had 
on November 28, 1923. A brief was filed in behalf of applicant. 
A proposed report was served, upon which brief and argument have 
also been submitted. This report is based on the record as thus 
supplemented. 

The record does not warrant any material change in the statement 
of principal facts as contained in the former report, which statement 
is here repeated: 


“During the period May 1. 191"). to July 21, 1917, the company 
operated under lease assigned to it bv the Florence <fc Cripple Creek 
Railroad Company, a line of railroad between Cripple Creek & 
Colorado Springs, approximately 50 miles in length, owned by the 
Colorado Springs & Cripple Creek District Railroad Company. Be¬ 
tween those points it handled local and through passenger and 
freight traffic. On July 21. 1917. it leased from the Midland Ter¬ 
minal Railway Company 29.4 miles of railroad between Cripple 
Creek and Divide. Colo., which that company had operated through¬ 
out the test period. As of the same date the company secured from 
the Colorado Midland Railroad Company trackage rights over 20.9 
miles of that company's line between Divide and Colorado Springs, 
which had been operated as a part of the Colorado Midland system 
during the test period. This gave the company a new route between 
Cripple Creek and Colorado Springs, via Divide, over which all 
through freight traffic was thereafter routed. Through passenger 
trains continued to be moved over the old route until Mav 12. 1918, 
when a bridge on tDo old line just out of Colorado Springs was de¬ 
stroyed by fire. This necessitated the routing of all through traffic, 
freight and passenger, over the new line. On January 1, 1919, the 
Midland Terminal cancelled its lease to the company and resumed 
operation of its line between Cripple Creek and Divide, and also 
assumed the company’s trackage rights over the Colorado Midland 
between Divide and Colorado Springs, leaving for the operation of 
the company only the old line, which could not be used for through 
traffic after the destruction of the bridge mentioned. On July In, 
1919. the company's lease of the old line was terminated, due to 
default in the payment of interest on bonds, and all operations of 
the company then ceased.' 

82 The claim was dismissed upon the general ground that the 

line operated by the applicant during the portion of the Fed¬ 
eral control period here under consideration was not the line oper¬ 
ated in the te.~t period: and on the further ground that the appli¬ 
cants operations in the Federal control period were so intermingled 
with operations of other companies that, even though it he assumed 
that the change in the road operated might be disregarded, there 
would still be lacking a proper basis of comparison for the applica¬ 
tion of section 294. The supplemented record does not warrant a 
change in the conclusions. 

Applicant contends that the Commission is required by section 
204 to make necessary adjustments in its computations of railway 
operating income for the respective periods in order to bring about 


U. S. EX REL., ETC., VS. INTERSTATE COM. COM. 


43 


a proper comparison between the operations of the Federal control 
period and the test period, respectively. It refers to paragraph ( b) 
of section 204. which requires that “railway operating income or 
any deficit therein for the period of Federal control shall be com¬ 
puted in a manner similar to that provided in section 209 with re¬ 
spect to such income or deficit for the guaranty period; and railway 
operating income or any deficit therein for the test period shall be 
computed in the manner provided in section 1 of the Federal Con¬ 
trol Act.” Section 209 provides that in computing railway operating 
income for the guaranty period,— 

“Proper adjustments shall be made (a) in case any lines which 
were, during any portion of the period of Federal control, a part of 
the railroad or system of transportation of the carrier, and whose 
railway operating income was included in such income of the car¬ 
rier for the test period, do not continue to be a part of such railroad 
or system of transportation during the entire guaranty period, and 
(h) in case of any lines acquired by. leased to, or consolidated with, 
the railroad or svstem of transportation of the carrier at anv time 

i •' 

since the end of the test period and prior to the expiration of the 
guaranty period, for which separate operating returns to the Com¬ 
mission are not made in respect to the entire portion of the guar¬ 
anty period." 

And section 1 of the Federal Control Act provides that 

“Tf any lines were acquired by, leased to. or consolidated with 
such railroad or svstem between Julv 1, 1911, and December 31, 
1917, both inclusive, and separate operating returns to the Inter¬ 
state Commerce Commission were not made for such lines after such 
acquisition, lease, or consolidation, there shall (before the average 
is computed) be added to the total railway operating income of 
such railroad or system for the three years ended .lime 30, 1917, the 
total railway operating income of the lines so acquired, leased, or 
consolidated, for the period beginning July 1, 1914, and ending on 
the date of such acquisition, lease, or consolidation, or on December 
31, 1917. whichever is the earlier/’ 

In these requirements there is no suggestion that Congress had in 
mind a complete, or substantially complete, change in the road 
operated by the carrier, as in this case. While operation on the 
short line between Colorado Springs and Cripple Creek was not en¬ 
tirely discontinued in the Federal control period, it was of such 
small importance in the latter period as to be practically negligible. 
All through traffic, both passenger and freight, was transferred to 
the route via Divide, leaving on the operated portion of the short 
line only a very small amount of local traffic, which was handled 
principally by electric power. Therefore a comparison of the results 
of the negligible operations of the Federal control period with the 
results of operations of Ihe same line in the test period would be 
manifestly improper. 

It is further contended, however, that inasmuch as the 
different cvmpanies which operated in the Federal control 
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period were under the same corporate and financial control, they 
constituted a ‘‘system of transportation” within tlie meaning of the 
law. and that comparisons should be made of the results of their 
combined operations. The term “system of transportation” had its 
origin in the act of August 29. 1916. which authorized the Presi¬ 
dent. in time of war, to take possession and assume control of “any 
system or systems of transportation, or any part thereof” and to 
utilize the same for war purposes. The term was employed in the 
President s proclamation of December 26, 1917. whereby he took 
possession and assumed control of “each and every system of trans¬ 
foration and the appurtenances thereof located wholly or in part 
within the boundaries of the continental United States and con¬ 
sisting of railroads and owned or controlled systems of coastwise and 
inland transportation.” We find the term repeated in the Federal 
control act. and again in section 209 of the transportation act. 
which is applicable to (a) “a carrier by railroad or partly by 
railroad and partly by water, whose railroad or system of trans¬ 
portation is under Federal control at the time Federal control 
terminates, or which has heretofore engaged as a common carrier 
in general transportation and competed for traffic, or connected, 
with a railroad at any time under Federal control; and (/>) a deep¬ 
ing car companv whose system of transportation is under Federal 
control at the time Federal control terminates/’ In none of these 
instances is there evidence that “svstem of transportation’’ was in- 
tended to refer to groups of companies under common control; on 
the eontrarv it is elearlv intended to refer onlv to the facilities used 

t j t 

in the performance of a carrier’s services. 

In certifying payments to carriers under sections 201 and 209 we 
have consistently dealt with each operating company individually 
and without reference to corporate control, so far as the determina¬ 
tion of railway operating income or deficit is concerned. A con¬ 
trary course would have been impracticable as well as illegal. The 
applicant contends, however, upon argument, that its operations 
during the last six months of the year 1918 over both the line be¬ 
tween Colorado Springs and Divide and the line between Colorado 
Springs and Cripple Creek were exclusive, and that the combination 
of the results of the operations of these lines for that period is both 
practicable and legally necessary. This contention overlook- the 
duty of finding a basis for comparison in the operations of the same 
lines in the test period. During that period the line between Colo¬ 
rado Springs and Divide was operated by the Colorado Midland a- 
part of its system of 261 miles, and no segregation of income for 
the ]>ortion of the system here under consideration is practicable: 
and for the reasons hereinabove stated it would be manifestly im¬ 
proper to use for purposes of accounting comparison the te-t period 
experience of the short line. 

W hether we consider the accounts of the claimant separately, or 
combine them with the accounts of other roads in the system, the 
result is a showing of railway operating income in the Federal con¬ 
trol period ; therefore, a claim, if allowed, would fall within the class 
given status bv our decision in Construction of the Word “Deficit," 
66 I. C. C. 765. 
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For the reasons given in our original report and supplemented 
herein, our finding that the claim of the Cripple Creek & Colorado 
Springs Railroad Company under section 204 should be dismissed 
is affirmed. 

Commissioners Potter and Cox dissent. 

Bv the commission. 

' [seal. ] GEORGE B. McGINTY, 

Secretary. 

00 I. c. c. 

S4 Amended Ansiver of the Interstate Commerce Commission. 

Filed November 15, 1021. 


The Interstate Commerce Commission, hereinafter for convenience 
called the Commission, respondent in the above-entitled cause, now 
and at all times hereafter saving and reserving to itself all benefit 


and advantage of exception to the 
in relators petition contained, for 


many errors and insufficiencies 
answer thereunto or unto such 


parts thereof as it is advised are material 


for it to make answer unto, 


answers and savs: 

«t 


I. Answering Paragraph 1 of the petition, the Commission admits 
the allegations thereof, except in so far as such allegations are here¬ 
inafter denied. 

II. Answering Paragraph 2 of the petition, the Commission 
admits the allegations thereof. 

III. Answering Paragraph 3 of the petition, the Commission 
admits that on June 30, 1018. the President of the United States 
relinquished from Federal control the railway properties of relator 
then under Federal control, and admits that for some time there¬ 
after certain of these railway properties were privately operated by 
relator as will appear more particularv hereinafter. The Commis¬ 
sion denies each of and all the other allegations of said para¬ 
graph. 

85 IV. Answering Paragraphs 4. 5 and 6 of the petition. 

which purport to set forth in substance certain provisions 
and requirements of certain statutes of the United States, the Com¬ 
mission refers the court to the statutes a 5 themselves showing their 
purposes, requirements and effect. 

The Commission alleges that, for reasons set forth in the Com¬ 
mission's report which are attached to the petition as Exhibits P 
and H. relator is not entitled under the provisions of section 204 
to a certificate in any amount. 

V. Answering Paragraph 7 of the petition, the Commission admits 
the allegations contained therein, except as herein denied. The 
Commission denies that relator privately operated, during anv part 
of the Federal control period, the line of railroad described in said 
petition as the “short line.” Tn this connection, the Commission 
savs that it is informed and believes and therefore '•vers that the 
alleged operation of the “short line” during a part of the Federal 
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control period was a mere semblance of operation and was not a 
real and substantial operation. The Commission further denies 
that from January 1, 1019, to July 17. 1919, the “Midland route*’ 
as described in the petition, which was operated by the Midland 
Terminal Kail way Company and not by relator, and the “short line” 
constituted in legal effect one line or system of transportation. 

AT. Answering Paragraph S of the petition, the Commission denies 
the allegations thereof, and in this connection alleges that from 
June 30. 1018, to December 31. 101S. relator operated the “Mid¬ 
land loute” from Cripple Creek to Colorado Springs; that said route 
was made up of a line of railroad extending 20.4 miles from Cripple 
Creek to Divide, Colo., which was leased by relator from the 
80 Midland Terminal Kailway Company, and a line of railroad 
26.9 miles long extending from Divide In Colorado Springs, 
which was owned by the Colorado Midland Railroad Company, 
and operated by relator under a trackage agreement; that during 
the test period from July 1. 101 I. to July 1. 1017. the line of rail¬ 
road extending from Cripple Creek to Divide was operated hv the 
Midland Terminal Railway Comnanv. and the line of railroad 
extending from Divide to Colorado Springs was operated by the 
Colorado Midland Railroad Company as an integral part of the 
railway system of the Colorado Midland Railroad Company, which 
aggregated 2<‘*1 miles of railway line; that during said test period 
the operating revenues and operating expenses of the Colorado Mid¬ 
land Railroad Company, resulting from the operation of it* line from 
Divide to Colorado Springs, were not separated from the railway 
operating revenues and expenses arising from the operation of the 
entire system of llic Colorado Midland Railroad Company, and could 
not have been so separated ; that it is now impossible to segregate, 
or fairly allocate, the operating revenues or expenses of the Colorado 
Midland Railroad Company, (hiring the test period, in such a wav 
as to show the railway operating income arising during that period 
from the operations of the line of railwav from Divide to Colorado 
Springs; that it is also impossible to separate or fairly allocate the rail 
way operating revenues or expenses arising from tho operation hv 
the relator, from June 30, 1918. to December 31, 1918, of the line 
between Divide and Colorado Springs from the railwav operating 
revenues and expenses arising from the operation of the entire 
“Midland route” from Cripple Creek to Colorado Springs: that re¬ 
lator has made no showing to the Commission, although it has been 
given full opert unity to do so. which even purports to show any¬ 
thing which would enable the Commission to make the allocation* 
and segregations referred to; that relator has taken the portion 
before the Commission that the operation of the line from 
87 Divide to Colorado Springs during the test period might be 
ignored and a comparison made of the result* of th° onera 
tion of the line from Cripple Creek to Divide by the Midland 
Terminal Railwav Company combined with the results of the 
operation of the “short lino” by relator during the test period, with 
the results of operation of the entire line of the “Midland route” 
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from Cripple Creek to Colorado Springs combined with the insults 
of the operation of the “short line’’ during the Federal control 
period; that there was no substantial operation of the “short line” 
bv relator during any part of the Federal control period; and that 
the railway operating income resulting from the operation by re¬ 
lator of the “Midland mute” from June JO, 1918, to December 31, 
1918, was greater than the average railway operating income aris¬ 
ing from the operation by the Midland Terminal Railway Company, 
during corresponding portions of the test period, of the line of rail¬ 
way between Cripple Creek and Divide. 

YII. Answering Paragraph 9 of the petition, the Commission 
denies the allegations thereof, except as herein admitted. 

The Commission admits that relator, in connection with its ap¬ 
plication for a certificate, tiled certain papers with the Commission, 
and admits that the papers attached to the petition and marked Ex¬ 
hibit B are true and correct copies thereof, except that such papers 
are inaccurate and faulty copies in the following particulars: On 
page “(6)” of said exhibit, headed “IV. Maintenance Expenses of 
Respondent as Accrued, July 1, 1914. to February 29, 1920,” the 
following figures, shown under the heading “Charges to Operating 
Expenses. Maintenance of equipment,” should- be red figures: 

“$604.80.” for July, 1917; “2,601.19,” for November, 1917; 
88 “$7,420.83,” for December, 1917. 

The Commission further admits that subsequently relator 
bled with the Commission certain additional papers, and admits that 
the papers attached to the petition and marked Exhibit C-l are true 
copie« of such papers, except that said papers marked Exhibit C-l 
are faulty and incorrect copies in the following particulars: On page 
1 of said exhibit, the following figures, shown under the heading 
“Net railway operating income or deficit,” should be red figures: 
“$2,251.95,” for June, 1919; “$3,773.99.” for July 1919; “$10,- 
175.32." for August, 1919; “$7,020.04." for September, 1919; 
“$6,858.79," for November, 1919; and the figures “$14,613.54” 
shown under the heading “Railway operating expenses'' for Decem¬ 
ber, 1919, should also be red figures. On page 3 of said Exhibit 
C-l, the figures “$726.60,” shown as the “Three-year average net 
railway operating income or deficit” for the month of August, should 
be red figures. 


The Commission denies that the papers, attached to the petition 
and marked Exhibits 0-2, 0-3, 0-4, 0-5 ami 0-6. are copies of papers 
filed with it by the relator, and, for want of knowledge, the Com¬ 
mission denies the truth and accuracy of the facts and figures set 
out in the papers so marked. 

The Commission admits that it refused and will continue to re¬ 
fuse to issue to relator a certificate under section 204. 

Y1I1. Answering Paragraph 10 of the petition, tlie Commission 
admit* that, on August 4, 1923, Division 4, of the Commission issued 
a report and order, copy of which is attached to the petition and 
marked Exhibit D. 

IX. Answering Paragraph 11 of the petition/ the Commission 
admits the allegations thereof, except that the Commission denies 
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that Exhibit E of said petition contains all the evidence introduced 
at the hearing before the Director of Finance, referred to in 
80 said paragraph, and in this connection alleges that at said 
hearing the annual reports to the Commission, covering the 
test period and the federal control period, of the Cripple Creek and 
Colorado Springs Railroad Company, the Colorado Midland Rail¬ 
road (’ompany, the Midland Terminal Railway Company, and certain 
other railroad companies, were incorporated into the evidence bv 
reference with the consent of counsel for relator. 

Answering further, the Commission alleges that the report and 
order of the Commission issued on June 10. 10*24, copy of which 
is attached to the petition and marked Exhibit II. and the report 
and order of Division 4 of the Commission issued on May 22, 1922, 
copy of which is attached to the petition and marked Exhibit D, were 
fully supported by the evidence before the Commission, and al¬ 
leges full her that the facts stated in said reports are true. 

X Answering Paragraph 12 of the petition, the Commission 
denies the allegations thereof. 

Answering further the allegations of the petition, the Commission 
denies all such allegations except in so far as they are expressly ad¬ 
mitted in this answer. All of which matters and things the Com¬ 
mission is ready to aver, maintain, and prove as this honorable court 
shall direct; wherefore the Commission prays that said petition be 
dismissed. 

INTERSTATE COMMERCE COMMISSION, 

Bv-. 

R. GRANVILLE CURRY. 


90 City of Washington, 

District of Columbia, ss: 

Balthasar II. Meyer, being duly sworn, deposes and says that he 
is a member of the Interstate Commerce Commission, the above- 
named respondent, and makes this affidavit on behalf of said Com¬ 
mission; that he has read the foregoing amended answer and knows 
the contents thereof, and that the same is true. 

BALTHASAR H. MEYER. 


Subscribed and sworn to before the undersigned, a notary public 
within and for the District of Columbia, this 14th dav of November, 
1924. 

[ seal.] ALFRED HOLME AD, 

Notary Public. 

91 Joinder of Issue. 

Filed November 18, 1924. 


Comes now Relator, the Cripple Creek & Colorado Springs Rail¬ 
road Company, by its attorney. M. C. Elliott, and joins issue upon 
the answer of the Respondent, Interstate Commerce Commission. 

M. C. ELLIOTT, 
Attorney for Relator. 
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Order. 

Filed March 31, 1925. 

* ***** * 

Come now the parties hereto hy tlieir respective attorneys of record 
and thereupon, this cause having been heretofore submitted to the 
Court and having been considered after hearing; upon the petition 
and exhibits, tlio rule to show cause, the amended answer, the tra¬ 
verse to said answer, and evidence taken in open Court, 

It is ordered and adjudged that the rule to show cause be dis¬ 
charged, that the petition be dismissed, and that the defendant, In¬ 
terstate Commerce Commission, recover its costs of defense, to be 
taxed by the Clerk, and have execution thereof. 

From the foregoing tlie petitioner, hy its attorney, in open Court, 
notes an appeal to the Court of Appeals; whereupon, the maximum 
of an undertaking for costs is hereby fixed at the sum of $100, with 
leave to deposit a sum of $50 with the Clerk, in lieu thereof. 

WENDELL P. STAFFORD, 

Justice. 


92 Memoranda. 

April 18, 1925.—$50 deposited by Relator for costs on appeal. 
Bill of Exceptions (proposed) filed. 

Assignments of Error. 

Filed April 18, 1925. 

* sjt * * • * * * 

Comes now the petitioner and relator, the Cripple Creek & Colo¬ 
rado Springs Railroad Company, and says that the Supreme Court 
of the District of Columbia erred in the following particulars, which, 
upon its appeal to the Court of Appeals said petitioner and relator 
assigns as error: 

1. The court erred in its finding that relator is not entitled to the 
benefits of section 204 of the Transportation Act, 1920, (approved 
Febr. 28, 1920) for deficits sustained during the period July 1, 1918 
to January 1, 1919. 

2. The court erred in its finding that relator is not entitled to the 
benefits of section 204 of the Transportation Act, 1920, for deficits 
sustained during the period January 1, 1919 to July 17, 1919. 

3. The court erred in sustaining the action of the Interstate Com¬ 
merce Commission in refusing the certificate applied for on the 
grouund that petitioner came within the purview of the last sentence 
of paragraph (/) of section 204 of the Transportation Act, 1920. 

7—4357a 
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4. The court erred in holding the Interstate Commerce Commis¬ 

sion was justified in refusing to issue the certificate applied 

93 for because the Commission concluded the deficit here in¬ 
volved can not he ascertained without resort to arbitrary and 

unsupported assumptions. 

5. The court erred in not requiring the Commission to ascertain 
the deficit of petitioner for the periods involved as mandatorily re¬ 
quired by section 204 of the Transportation Act, 1920. 

0. The court erred in finding that the disposition of the matter by 
the Interstate Commerce Commission was correct. 

7. The court erred in denying the relief prayed for in the petition 
herein. 

8. The court erred in holding that no evidence could be introduced 

that had not been considered bv the Commission. 

* 

9. The court erred in refusing to permit relator to introduce evi¬ 
dence showing that all information called for by Interstate Com¬ 
merce Commission had been furnished. 

10. The court erred in not setting aside the orders of the Inter¬ 
state Commerce Commission because of the unlawful action of the 
Commission in considering certain annual reports without giving 
petitioner an opportunity to explain them. 

11. The court erred in entering judgment for the defendant. 

M. C. ELLIOTT, 

Attorney for Relator, 

Cripple Creel: & Colorado Springs R. R. Co. 

94 Supreme Court of the District of Columbia. 

Monday, April 20", 1925. 

Session resumed pursuant to adjournment, present, presiding, 
Mr. .lustice Stafford. 


The court having this day signed the Bill of Exceptions taken at 
the trial of this cause now orders the same made of record. 

Designation of Record. 

Filed April 18, 1925. 


***** * * 

The clerk of the court in preparing transcript of record for the 
Court of Appeals, in the above entitled cause, will please include the 
following: 

1. The petition and exhibits accompanying same. 

2. Amended answer of the Interstate Commerce Commission. 

3. Traverse and joinder of issue. 

4. Judgment for defendant order; judgment; appeal noted. 

5. Memorandum: deposit of $50.00 with clerk for cost of appeal. 
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6. Order making bill of exceptions a part of the record. 

7. Assignments of error. 

8. This designation. 

M. C. ELLIOTT, 
Attorney for Petitioner. 


95 Sendee of a copy of the above designation is admitted April 
18, 1925. 

R. G. CURRY, 

Attorney for Defendant. 


96 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
95. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 69412, wherein United States, 
ex rel. Cripple Creek and Colorado Springs Railroad Company, a 
Corporation, is Plaintiff and Interstate Commerce Commission is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
9th day of July, 1925. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN II. BEACH, 

Clerk , 

ByCIIAS P>. COFLIN, 

EW. ‘ Asst. Clerk. 


97 In the Supreme Court of the District of Columbia. 

Case No. 69412. 

United States ex Rel. Cripple Creek A Colorado Springs Rail¬ 
road Company, a Corporation, 

vs. 

Interstate Commerce Commission. 

i 

Bill of Exceptions. 

Filed Apr. 18, 1925. Morgan II. Beach, Clerk. 

Be it remembered that the above-entitled cause came on for hear¬ 
ing on the 30th day of January, 1925, before Mr. Justice Stafford, 
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Mr. M. C. Elliott appearing for relator, the Cripple Creek <fc Colorado 
Springs Railroad Company, a corporation, and Messrs. P. .J. Farrell 
and R. G. Curry for respondent, the Interstate Commerce Commis¬ 
sion. 

Whereupon the relator to maintain the issues on its part joined pro¬ 
duced as a witness Mr. J. J. Coean, who testified that he had been 
General Manager of the relator since 1015. When asked to state 
what if any railroad or railroads this company operated during the 
three year period ending June .SO. 1017. objection was made by 
respondent to the testimony of this witness on the ground that no 
testimony should he given at this trial that was not heard by the 
Interstate Commerce Commission: which objection was sustained by 
the court who ruled that all evidence offered should be limited to 
that presented to the Commission to which ruling and action of the 
court relator, by it-* counsel, then and there prayed an exception, 
which exception was duly noted upon the minutes of the court. 
Thereupon the witness not having appeared before the Interstate 
Commerce Commission was withdrawn. 


Thereupon relator offered as a witness Mr. E. S. Hartwell, who 
testified that he was secretary and treasurer of the Midland Terminal 
Railway Company and of the Cripple Creek Colorado Springs 
Railroad Company, relator. The following papers and documents 
were thereupon identified bv the witness and introduced in evidence: 


(1) Certified photostat copy of the original return of the Cripple 
Creek & Colorado Springs Railroad Company to the Interstate Com¬ 
merce Commission * order of March 4. 1920. 

This return wn« received in evidence as Plaintiff'- Exhibit B being 
the same certified copy marked Exhibit B attached to the original 
petition on file herein and for that reason not here set forth. 
98 (2) Certified photostat copy of the return of the Midland 

Terminal Bailwav Companv to the Commission's order of 
March 4. 1920. 

This return was received in evidence as Plaintiff's Exhibit C-l 
being the same certified photostat copy of the return of the Midland 
Terminal Railway Company marked Exhibit C-l attached to the 
original petition on file herein and for that reason not here set forth. 

(3) The following papers identified by witness as photostat copies 
of statements bv him delivered to the Interstate Commerce Com- 
mission in the consideration of this case. 

These papers were received in evidence as Plaintiff's exhibits C-2, 
C-3, C-4. C-5. and C-6 being the same photostat copies marked Ex¬ 
hibits C-2. C-3. C-4, C-5 and C-6 attached to the original petition on 
file herein and for that reason not here set forth. 

(4) Certified copy of report and order of the Interstate Commerce 
Commission dated August 4, 1923. 

This document was received in evidence as Plaintiff's Exhibit D 
being the same certified copy marked Exhibit D attached to the peti¬ 
tion on file herein and for that reason not here set forth. 
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(5) Certified copy of transcript of testimony taken before Director 
of Finance Mahaffie of the Interstate Commerce Commission on 
November 28, 1923. 

This paper was received in evidence as Plaintiff's Exhibit E being 
the same certified copy marked Exhibit E attached to the original 
petition on file herein and for that reason not here set forth. 

(6) The originals of certain letters received bv the witness as 
Secretary and Auditor of the Cripple Creek & Colorado Springs 
Railroad Company, relator, and of the Midland Terminal Railway 
Company. 

These letters were received in evidence as Plaintiff’s Exhibits 2 and 
3 and were in the following words and figures, to wit: 

9$ Plaintiff’s Exhibit 2. 

Interstate Commerce Commission, 

Bureau of Accounts, 

Washington. 

F. D. 1311. D. C. 3481-D. 

Midland Terminal Ry. Co., July 6, 1923. 

Mr. E. S. Hartwell. 

Secretary and Auditor Midland Terminal Railway Company, 
Hotel Powhatan. 

Washington, D. C. 

Dear Sir: 

( 

Receipt is acknowledged of your letter dated July 6th, having 
reference to exceptions taken to the railway operating income of the 
Midland Terminal Railway Company for the test period. 

Exception Xo. 3. It is observed that you will submit to this 
bureau, upon your return to Colorado Springs, a copy of the journal 
entry that you propose to make adjusting property investment and 
depreciation accounts of your company with respect to the equip¬ 
ment mentioned in this exception. 

Exception Xo. J. Your assent is noted. 

All of the exceptions now having been disposed of the Bureau of 
Finance will be advised of the results of this bureau’s examination. 
Yours verv trulv, 

(Sgd.) 1 * ALEXANDER WYLTE, 

Director. 
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Plaintiff’s Exhibit 3. 

Interstate Commerce Commission, 

Bureau of Accounts, 

Washington. 

Report No. TND. 34S1. 

F. D. 1311. D. C. 3481-D. 

July 6, 1923. 

Mr. E. 8. Hartwell. 

Secretary and Auditor Cripple Creek & Colorado 
Springs Railroad Company, 

Hotel Powhatan, 

Washington. D. C. 

Dear Sir : 

Recei?»t is acknowledged of vour letter dated July Oth. having ref¬ 
erence to exceptions taken to the accounts of your company which 
form the basis of its claim under section 201 of the transportation 
act. 1920. 

Exceptions Xos. .7. 7 ond ]l (M. Your assent is noted. 

Exception X<K d. It is now understood that the equipment men¬ 
tioned in this exception was purchased from the Florence and 
100 Cripple Creek Railroad Company at a figure which was ap¬ 
proximately its salvage value. It will, therefore, he un¬ 
necessary for vou to submit any additional data with respect to this 
equipment. The amount submitted by you in the statement accom¬ 
panying your letter of June 20th. representing depreciation accrued 
on this equipment from July. 1914. to April. 1916. inclusive, will 
reduce the railway operating income for the test period $0,862.00. 

Exception So. Id. In view of the additional information sub¬ 
mitted by you with respect to trains operated by the Colorado Mid¬ 
land Railroad Company from the period from August 5. 1918, 
to December 31, 1918. ibis exception is now withdrawn in so far as 
its effect on the railwav operating income for the Federal control 
period is concerned. The monthly accrual of $6,000 will be dis¬ 
tributed. however, to the operating expense accounts and account 541 
on the same basis as the amount of $26,000 billed against your com¬ 
pany by the Colorado Midland in February. 1919. was distributed. 

All of the exceptions now having been disposed of the Bureau of 
Finance will be advised of the results of this bureau’s examination 
Yours vorv truly, 

(Sgd.) ALEXANDER WYLIE, 

Director. 

(~) Originals of certain leases referred to at the hearing before 
Director Mahaffie on November 28. 1923. photostat copies of which 
upon request of the Director of Finance at said hearing were sub¬ 
sequently furnished to the Commission. 
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These leases were received in evidence as Plaintiff’s Exhibit 4, 5 
and (3 and were in the following words and figures, to wit: 

Plaintiff's Exhibit No. 4. 


The Midland Terminal Rv. Co. 

Contract .Vo. *201. 

This agreement, made and entered into this 2oth day of June 
A. I). 1917, bv and between The Colorado Midland Railroad Com- 
panv, a corporation organized under the laws of the State of Colorado, 
hereinafter designated as the “Midland Company’’, the party of the 
first part, and The Midland Terminal Railway Company, a corpo¬ 
ration organized under the laws of the State of Colorado, and herein¬ 
after designated as the “Terminal Company”, the party of the 
second part; witnesseth: 

That whereas, the “Midland Company’’, owns and is operating a 
line of railroad extending from the town of Divide in the County of 
Teller and State of Colorado to Colorado Springs in the County of 
El Paso in said State, together with terminals, trackage 
101 facilities, machine and repair shops at, in and about said city 
of Colorado Springs; and 

Whereas, the ‘ Terminal Company” owns and is operating a line 
of railroad extending from the City <4* Cripple Creek in 11 le County 
of Teller in said State, to said town of Divide. and owns, controls or 
has the use of railway terminals, sidings and mine and industrial 
trackage in the Cripple Creek District in the said County of Teller; 
and 

Whereas the traffic of the Cripple Creek District, or the major por¬ 
tion thereof, can be most economically handled through the joint 
u<e of the above described road, trackage, terminal and shop facilities 
of the parties hereto. 

Now, therefore, this agreement witnesseth: 

1. That the ‘‘Midland Company” has granted and given, and does 
hereby grant and give to the “Terminal Company”, for the period of 
ten (10) years from the day of the date hereof, the right to operate 
trains over that portion of its road above described and the right to 
use all of its aforesaid trackage and terminal facilities jointly with 
it the said “Midland Company” upon and for the rental hereinafter 
agreed upon. 

2. The “Midland Company” agrees to make all car, engine and 
other repairs which it may be requested to make by the “Terminal 
Company” at its shops in the City of Colorado Springs, both on its 
own equipment and the equipment of others which it may be 
obligated to maintain or keep in repair. 

3. The “Midland Company” agrees to keep its railroad line from 
Divide to Colorado Springs and all its terminal trackage in good con¬ 
dition and repair and to maintain same in such manner as will per¬ 
mit of the prompt movement of business thereon and thereover by 
the “Terminal Company.” 
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4. The ‘‘Midland Company" agrees that all business originating 
off its line to he transported to the Cripple Creek District via Colorado 
Springs, shall be turned over to the ‘‘Terminal Company" at Colorado 
Springs and shall be by it handled into the Cripple Creek District. 

5. All expenses of track and terminal maintenance and all ex¬ 
pense of train movement, meaning by “train movement" the expense 
of despatches, station agents and other employes, save such as are 
actually engaged in the operation of trains, shall be borne hv the 

“Midland Company". Any employes other than those above 
10*2 mentioned who shall he engaged in performing services for 

both of the parties hereto shall he paid by the parties hereto 
jointly in such proportions as may he agreed upon. 

0. The chief operating officers of the parties hereto shall establish 
such regulations for the movement of trains as will facilitate handling 
the traffic of both of the parties hereto in such manner as will bring 
about the highest efficiency and best operating results and will pre¬ 
vent interference the one hv the other. 

7. In consideration of the previleges hereby granted to the “Ter¬ 
minal Company" and in full payment therefor, the “Terminal Com¬ 
pany” agrees to pay to the “Midland Company” the sum of Five 
Thousand Dollars (&">.000.00) per month, and also to pay to the 
“Midland Company" the actual cost of all services performed and 
repairs made for the “Terminal Company" at its said shops in Colo¬ 
rado Springs, plus ten per cent (10 r ; ) of such cost. The rental 
herein provided for and all sums which shall become due for repairs 
or services as aforesaid shall he paid monthly within five (5) days 
after bills therefor have been rendered by the “Midland Company” 
to the “Terminal Company.” 

It is mutually understood and agreed that either party to this 
contract shall have the privilege of terminating the same upon thirty 
(30) days’ written notice of its desire so to do, and further that this 
agreement shall be binding upon the successors of the parties hereto 
as well as upon the parties themselves. 

In witness whereof the parties hereto have caused these presents to 
be signed by their respective Presidents and attested by their re¬ 
spective Secretaries under their respective corporate seals, and pur¬ 
suant to resolutions of their respective Boards of Directors duly 
passed and adopted the day and year hereinbefore first written. 

Executed in duplicate original. 

THE COLORADO MIDLAND RAILROAD 
COMPANY, 

(Sgd.) By C. C. CARLTON, 

President. 

Attest i 

(Sgd.) CLYDE W. TURNBULL, 

[seal.] Asst. Secretary. 


TIIE MIDLAND TERMINAL RAILWAY 
COMPANY, 

By SPENCER PENROSE, 

President. 
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Attest • 

' (Sgd.) E. S. HARTWELL, 
[seal.] Secretary. 


lOo 


Plaintiff’s Exhibit No. 5. 
The Midland Terminal Ry. Co. 
Contract Xu. 2fit>. 


In consideration of the sum of One Dollar in hand paid and other 
good and valuable consideration, receipt of which is hereby ac¬ 
knowledged, The Midland Terminal Railway Company, a corpora¬ 
tion organized under the laws of the State of Colorado, has sold, as¬ 
signed. transferred and set over, and by this instrument does hereby 
sell, assign, tiansfer and set over ui^o The Cripple Creek and Colo¬ 
rado Springs Railroad Company, a corporation organized under the 
laws of the State of Colorado, all of its, the said The Midland Ter¬ 
minal Railway Company’s right, title and interest in and to a cer¬ 
tain agreement in writing, dated June *25, 1917, and entered into by 
and between The Colorado Midland Railroad Company a corpora¬ 
tion organized under the laws of the State of Colorado and the said 
The Midland Terminal Railway Company, by the terms of which 
agreement the said The Colorado Midland Railroad Company did 
grant and give to the said The Midland Terminal Railway Com- 
pany the right to operate trains over that portion of the railroad of 
the said The Colorado Midland Railroad Company which extends 
from the Town or Station of Divide in the County of Teller and 
State of Colorado to the City of Colorado Springs in the County of 
El Paso in said State, hereby assigning and transferring to the said 
The Cripple Creek & Colorado Springs Railroad Company all of the 
rights and privileges accruing to the said The Midland Terminal 
Railway Company as expressed in said agreement; said The Cripple 
Creek and Colorado Springs Railroad Company, by its acceptance 
hereof, agreeing and obligating itself to perform and carry out all 
of the obligations of said agreement upon the said The Midland 
Terminal Railway Company by said agreement imposed. 


In witness whereof, the said The Midland Terminal Railway Com¬ 
pany has caused this instrument to be signed by its President and its 
corporate seal to be hereunto affixed, attested by its Secretary this 
10th day of July, 1917. 

THE MIDLAND TERMINAL RAILWAY 
COMPANY 

(Sgd.) By SPENCER PENROSE, 

President. 

Attest: 

(Sgd.) E. S. HARTWELL, 

[seal.] Secretary. 
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Accepted. 


Sgd.) 


Attest: 


[seal.] 

Accepted. 


Attest 


[seal.] 
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THE CRIPPLE CREEK & COLORADO 
SPRINGS RAILROAD COMPANY, 

By SPENCER PENROSE. 

President. 


J. A. HULL, 

Asst. Secretary. 

THE COLORADO MIDLAND RAILROAD 
COMPANY, 

By C. C. CARLTON, 

President. 


C. W. TURNBULL, 

Asst. Secretary. 

Plaintiff s Exhibit No. 0. 

The Midland Terminal Rv. Co. 

* 

Contract Xo. ‘205. 


This agreement, made and entered into this 10th day of .July, 
1917, by and between The Midland Terminal Railway Company, a 
corporation organized under the laws of the State of Colorado, here¬ 
inafter designated as the “Terminal Company,*’ and The Cripple 
Creek and Colorado Springs Railroad Company, a corporation or¬ 
ganized under the laws of the State of Colorado, hereinafter desig¬ 
nated as the “Cripple Creek Company”; 

Witnesseth: that 

W hereas, the Terminal Company owns and is operating a line of 
railroad in the County of Teller, State of Colorado, extending from 
the City of Cripple Creek to the town or Station of Divide, and owns, 
controls, or has the use of. railway terminals, sidings and mine and 
industrial trackage in tin* Cripple Creek Mining District in the said 
County of Teller; and also owns certain locomotives, cars and other 
equipment; and 

Whereas, the Cripple Creek Company owns and operates a line of 
railroad within the said Clippie Creek Mining District, and by virtue 
of a lease to it operates a line of railroad extending from the City of 
Cripple Creek i i t said County of Teller to the City of Colorado Springs 
in the County of El Paso. State of Colorado; and 

Whereas, by an agreement in writing between the Terminal Com¬ 
pany and the Colorado Midland Railroad Company the Terminal 
Company has the right to operate its trains and transport its freight 
over the lines of the said The Colorado Midland Railroad Company 
between said Town or Station of Divide and said City of Colorado 
Springs, which agreement gives to the Terminal’ Company the right 
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to use all the terminal, shop and other facilities of The Colorado 
Midland Railroad Company at or about said City of Colorado 
Springs; and 

Whereas, it is to the mutual advantage of both of the parties hereto 
that the Cripple Creek Company shall have the right to operate its 
trains between the said Cripple Creek Mining District and the City 
of Colorado Springs over the line of the Terminal Company and the 
line of The Colorado Midland Railroad Company, because owing to 
diminishing traffic between said points, said traffic can be most 
economically handled by that route, and because substantial econo¬ 
mies in operation can be effected by handling freight over 
105 one line without adding to the cost or affecting the quality or 
character of the service. 


Now therefore this agreement witnesseth: 


1. That the Terminal Company has demised and leased and does 
hereby dedemise and lease to the Cripple Creek Company, for the 
period of ten (10) years from the date hereof, all of its said line 
of railroad, main line, branches, spurs, sidings and terminal facil¬ 
ities, rights of way, roadbed, tracks, bridges, station buildings, tele¬ 
graph and telephone lines and instruments, rolling stock, engines 
and motive power, machinery, appliances and utensils, and all other 
property owned by it and used in connection with its said line of 
railroad. 


2. That the Terminal Company shall forthwith execute and deliver 
to the Cripple Creek Company an assignment in writing of its said 
agreement with The Colorado Midland Railroad Company above 
mentioned. 


3. That the Cripple Creek Company shall pay to the Terminal 
Company a monthly rental of Six Thousand Five Hundred Dollars 
($6,500.00) the rental of any one month to be paid on or before 
the tenth day of the following month. 

4. That the Cripple Creek Company shall pay all taxes that may 
be levied or assessed against the Terminal Company, except such 
taxes as may be levied or assessed against it bv the government of 
the United States of America. 

5. That the Cripple Creek Company shall keep and maintain all 
the road bed. tracks, right of way, buildings, machinery and equip¬ 
ment used by it under the terms hereof in good order and repair, 
and return the same to the Terminal Company on reasonable de¬ 
mand after the expiration hereof in as good condition as when re¬ 
ceived by it. depreciation from age alone excepted. 

6: That this agreement may be terminated by either of the parties 
hereto on thirty (30) days’ written notice of its desire so to do. and 
this agreement shall be binding upon the successors and assigns of 
the parties hereto as well as upon the parties themselves. 


In witness whereof the parties hereto have caused these presents 
to be signed by their respective Presidents and attested by their re¬ 
spective Secretaries under their respective corporate seals and pur- 
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suant to re: 
adopted, the 


solutions of their respective Boards of Directors duly 
dav and vear hereinbefore first written. 
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THE MIDLAND TERMINAL RAILWAY 
COMPANY, 

(Sgd.) By SPENCER PENROSE. 

President. 

) E. S. HARTWELL, 

Secretary. 

THE CRIPPLE CREEK AND COLORADO 
SPRINGS RAILROAD COMPANY, 
(Sgd.) By SPENCER PENROSE, 

President. 


Attest: 
(Sgd. 

T SEAL.] 


Attest: 
(Sgd. 
[seal.] 


) E. S. HARTWELL. 

Secretary. 


(8) Certified copy of tentative report of the Interstate Commerce 
Commission in Finance Docket No. 1311. 

This tentative report was received in evidence as Plaintiff's Ex¬ 
hibit F being the same certified copy marked Exhibit F attached to 
the original petition on file herein and for that reason not here set 
forth. 

(9) Certified copy of report and order of the Interstate Commerce 
Commission dated June 16, 1924. in Finance Docket No. 1311. 

This report and order was received in evidence as Plaintiff s Ex¬ 
hibit II being the same certified copy marked Exhibit II attached to 
the original petition on file herein and for that reason not here set 
forth. 

(10) A map. 

This map was received in evidence as Plaintiff 's Exhibit A, being 
the same map marked Exhibit A attached to the original petition 
on tile herein and for that reason not here set forth. 

After identifying the foregoing exhibits witness was asked whether 
as an officer of the relator company he had ever failed or refused 
to furnish any information called for bv the Interstate Commerce 
Commission: which question the court on its own motion held in¬ 
admissible; to which ruling and action of the court the plaintiff 
then and there by its counsel prayed an exception which exception 
was allowed it and the same was duly entered upon the minutes of 
the court. 


Thereupon relator rested. 

Thereupon the respondent by its counsel to maintain the issues on 
its part joined oflcred and the court duly received in evidence as 
Defendant s Exhibit A, transcript of stenographic notes of the oral 
argument of counsel for relator on May 19, 1924. before the Inter¬ 
state Commerce Commission at Washington, D. C. in Finance Docket 
1311, in explanation of which counsel for respondent stated: 
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* * * I assume that it has no evidential value except so far 

as relator’s admissions therein would modify, its claim.” 

(Here follows Defendant's Exhibit A. marked pages 11 to 43, in¬ 
clusive.) 

107 Deft’s Ex. A, Jan. 30, 1925. 

Interstate Commerce Commission, 

. Washington. 

I, George B. McGinty, Secretary of the Interstate Commerce Com¬ 
mission. do hereby certify that the attached is true copy of tran¬ 
script of the stenographer's notes of the oral argument held May 19, 
1024, at Washington, D. C., in Finance Docket No. 1311, Deficit 
Settlement With Cripple Creek & Colorado Springs Railroad, the 
original of which is now on file and of record in the office of this 
Commission. 

In witness whereof 1 have hereunto set mv hand and affixed the 

t , 

Seal of said Commission this 28th day of January, A. D. 1925. 
[Seal Interstate Commerce Commission.] 

GEORGE B. McGIXTY. 
Secretary of the Interstate Commerce Commission. 

108 Stenographers’ Minutes. 

Before the Interstate Commerce Commission. 

Finance Docket No. 1311. 

In the Matter of the Final Settlement of the Claim of The Cripple 
Creek A Colorado Springs Railroad Co. 

At Washington, D. C. 

Date: May 10, 1024. 

Communications regarding this transcript should be addressed 
to Washington office. 

Smith &. Ilulse, Official Reporter-, Whit ford Bldg., Washington, 
D. C. 

109 Index. 


Argument of Mr. Milton C. Elliott 


».. 12 
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110 Before the Interstate Commerce Commission. 

Finance Docket, #1311. 

In the Matter of the Final Settlement of the Claim of The Cripple 
Creek & Colorado Springs Railroad Company under Section 
204 of the Transportation Act. 

Washington, D. C.. 

Hearing Room I. C. C. Building. 

Monday, Mav 19, 1924. 

(The above-entitled matter came on for oral argument at 10.30 
a. m.) 

Before Commissioners Hall (Chairman), Eastman. McChord, Camp¬ 
bell. Ksch, Lewis, Cox and McManamv. 

*7 « 

A pi >earances: Mr. Milton C. Elliott, 03.*) Southern Building. 
Washington, I >. appearing on behalf of applicant. 

Proceedings. 

The Chairman: Argument will be heard in Finance Docket No. 
1311. in the Matter of the f inal Settlement of the Claim of iho 
Cripple Creek A Colorado Springs Railroad Company. 

111 A rgument of Mr. Milton < \ Kltioft, on B/'half of .1 pplicant. 

Mr. Elliott: May it please the Commission, this is an application 
for certificate showing the amount payable to the Cripple Creek & 
Colorado Springs Railroad Company under Section 204 of the Trans¬ 
portation Act. 1920. 

The facts in the case, very briefly, arc as follows: 

• • 

For more than two years of tbe test period the Cripple Creek & 
Colorado Springs (the applicant) operated as lessee, the line of rail¬ 
road from Colorado Springs to Cripple Creek, the Colorado Springs 
& Cripple Creek District Railway, which line is know- as the Short 
Line. 

After the termination of the test period and before the beginning 
of tbe Federal Control period, the applicant company leased from 
the Midland Terminal 29.4 miles extending from Cripple Creek to 
Divide, with all equipment, and at the same time took over by as¬ 
signment from the Midland Terminal trackage agreement with the 
Colorado Midland authorizing it to operate trains between Divide 
and Colorado Springs. 20.9 miles. 

The Colorado Midland is the older company and it runs from 
Colorado Springs to Divide where it connects with the Midland 
Terminal. 
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112 The Chairman: You mean it did run. 

Mr. Elliott: Yes, sir. It no longer runs. There is this 
part of it still left (indicating line from Divide to Colorado Springs). 
So during the test period there were two routes between Colorado 
Springs and Cripple Creek, but before the beginning of the Federal 
control period the applicant company leased the Midland Terminal 
and took over this part of the line of the Colorado Midland. So 
throughout the period for which we are claiming the applicant com¬ 
pany operated both lines of transportation between Colorado Springs 
and Cripple Creek. 

The Chairman: When was the applicant company organized? 

Mr. Elliott: 1915. But it was in operation from 1915 to 1917, for 
more than 2 years of the test period. 

After the applicant company had acquired both routes it followed 
the policy of routing its traffic over both routes. It used the Short 
Line, which was known as the Scenic Railway locally, for passenger 
traffic, and carried all of its through freight over this other line. 

In May 1918, this bridge (indicating), about 5 miles from 
Colorado Springs, was burned, and after that it was necessary to 
route all through traffic between these two points (indicating Cripple 
Creek and Colorado Springs) over what 1 call the Midland Route. 
During the remainder of the year through traffic was routed by 
the claimant company over the longer route of its system of trans¬ 


portation and only the local traffic was carried on the short 
113 line from Cripple Creek to a point near tbe bridge which was 
destroyed by fire. 

The Chairman: That bridge was a trestle, was it not? There was 
no stream there. It was a high trestle? 

Mr. Elliott: Yes. It cut off all communication. When that 
burned they were faced with the problem of either rebuilding the 
bridge or routing the traffic over the other route. They leased tho 
short line, the Midland Terminal, and also took over with that 
lease the right to operate trains over the Colorado Midland from 


Divide to Colorado Springs. 

Our claim is made under section 204. but it is necessary, of course, 
to consider in determining whether or not we have met the require¬ 
ments of the statute, the relationship that exists as between Sections 
204, 209 and Section 1. of tbe Federal Control Act, and in order 
to make our position clear, while T realize that the Commission is 
fully conversant with tbe details of all of these statutes, 1 want to 
verv briefly review the statutes involved. 

The Commission will recall that it was under tbe Act of August 
29. 1910, that the President by proclamation took over certain lines 
of railroad. After tliev had been taken over the Federal Control 
Act, which was the Act of March 21. 1918, was enacted by 
114 Congress, and under that Act the President was authorized to 
guarantee to anv carrier entitled to the benefits of said Act 
that during the period of Federal control as defined in that Act such 
carrier should receive as just compensation an annual sum not ex¬ 
ceeding a sum equivalent to its average railway operating income 
for the three years ended June 30, 1917. This Act expressly pro¬ 
vided that: 
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“Every railroad not owned, controlled or operated by another car¬ 
rier company and which has heretofore competed for traffic with a 
railroad or railroads of which the President has taken the possession, 
use and control or which connects with such railroads and is engaged 
as a common carrier in general transportation, shall he held and 


considered as within Federal control as herein defined and necessary 


for the prosecution of the war and shall be entitled to the benefits 
of all the provisions of this Act.” 


That is the first requirement of the Act that we have got to meet. 
This line connected at Colorado Springs with the Atchison. Topeka 
tV Santa Fe and several other roads that had been taken over by the 
President. So there can be no question, and no issue is raised on 
that point, that we are entitled to the benefits of that Act. 

t nder the provisions of that Act the control of this short line was 
relinquished by the Director General on June 30, 1918. So for the 
first six months of Federal control, of course, our claim is 
115 against the Director General. That claim has been presented 
to the Director General; has been submitted to the referees 
appointed by this Commission, and an award has been made from 
which {in appeal is now about to be instituted in the Court of Claims. 

We are here dealing with the second and third six months of Fed¬ 
eral control. 1 sav 11 nit advisedly because, in order to avoid anv 

V * l 

confusion. I want to discuss the second six months, the last six 


months of 19IS. separately from the first six months of 1919, be¬ 
cause there was some change in the method of operation. 

Getting back to Section 204, that Act expressly provides for re¬ 
imbursement of deficit sustained during remainder of period of 
Federal control by those carriers such {is applicant company which 
had been released from Federal control bv the Director General 


acting as agent for the President, and prescribed a method for de¬ 
termining the difference in the average net railway operating in¬ 


come of such carriers {is between the remainder of the Federal con¬ 


trol period and the corresponding months of the test period. This 
section expressly provides that railway operating income or any 
deficit therein for the period of Federal control shall be computed 
in a manner similar to that provided in Section *209 with respect 
to such income or deficit for the guaranty period, and that railway 
operating income or any deficit therein for the test period shall be 
computed in the manner provided in Section 1 of the Fed- 
116 eral control Act. 


Commissioner McChord: Why was all of this traffic routed 
over the long line? 


Mr. Elliott: That was the line of easier grade, and equipment. 
They had leased the Midland Terminal equipment as well as the 
Short Line equipment, and that equipment was more adaptable over 
that route, which was longer. 

Commissioner McChord: How much longer? 

Mr. Elliott: Only about 10 miles longer. It looks a great deal 
longer. 


The Chairman: You say an easier grade. Going up-out of Colo¬ 
rado Springs there must be a 4% grade on the Colorado Midland, 
is there not ? Did the inbound traffic frequently move over this- 
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Mr. Elliott: You mean traffic from Cripple Creek? 

The Chairman: No; into Cripple Creek. Did it frequently move 
over this route so they had to bring it up that grade, which, as I 
recall, is steeper than any grades on the Short Line? 

Mr. Elliott: I have never been out there, Mr. Commissioner, but 
I he testimony is that that was the reason for using that line, that 
that was the easier grade of the two. The Scenic Railway goes over 
a much steeper grade. 

Commissioner Lewis: 1 got the impression from the brief that that 
longer line was used because the bridge was burned out. 

117 Mr. Elliott: That was why all traffic was routed that wav 

t- 

after the bridge was burned, but Commissioner McChord asked 
why they routed the freight traffic over the long line, and the ex¬ 
planation of the officers of the company was that that was the easier 
grade, the Midland Route, and that other route was the more popu¬ 
lar for the passenger traffic on account of the scenery on the Short 
Line. 


Commissioner Eastman: There was payment for the eight months 
of Federal control, the guaranty period, wasn’t there? 

Mr. Elliott: I beg your pardon, Mr. Commissioner. 

Commissioner Eastman: There was a payment made under Sec¬ 
tion 204 for the final eight months. 

Mr. Elliott: Yes. The applicant company leased the Short Line 
and it defaulted in that lease and the Receiver took possession of 
that line during the last eight months, and rebuilt the bridge, and 
operated the line during the last eight months of Federal control, 
and settlement has been made for that period of Federal control, 
and the guaranty period, for the deficit in income for those last 
eight months when compared with the income received during 
the test period. 


Commissioner Eastman: 
Mr. Elliott: Yes. 
118 together. 


It was quite a large payment, was it not? 
some $400,000 for the two periods, all 


Section 209 provides in part as follows: 


“ * * * (/) * * * (2) Proper adjustment shall be made 

( b) in ease of any lines acquired bv, leased to, or con¬ 
solidated with, the railroad or system of transportation of the carrier 
at any time since the end of the test period and prior to the ex¬ 
piration of the guaranty period, for which separate operating 
returns to the Commission are not made in respect to the entire por¬ 
tion of the guaranty period.” 


The applicant company acquired this Midland Route after the 
test and before the Federal Control period. In determining the 
deficit in railway operating income of applicant company as be¬ 
tween the test and the Federal Control periods, inasmuch as it con¬ 
trolled all traffic between Colorado Springs and Cripple Creek 
through the Federal Control period, it is necessary to make an ad¬ 
justment because of the fact that the Midland Route was operated 
independently during the test period. The method of adjustment 

9—4357a 
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is prescribed by Section 1 of the Federal Control Act, which pro¬ 
vides : 

“ * * * If any lines were acquired by, leased to, or consoli¬ 

dated with such railroad or system between July 1, 1914, and De¬ 
cember 31, 1917. both inclusive, and separate operating returns to 
the Interstate Commerce Commission were not made for such lines 
after such acquisition, lease, or consolidation, there shall (be- 
119 fore tlie average is computed) be added to the total railway 
operating income of such railroad or system for the three 
years ended June 30, 1917. the total railway operating income of the 
lines so acquired, leased, or consolidated, for the period beginning 
July 1, 1914, and ending on the date of such acquisition, lease or 
consolidation, or on December 31, 1917, whichever is the earlier.’’ 

They are the statutes under which we are claiming. The Com¬ 
mission has alreadv found that this is a steam railroad within the 

«/ 

meaning of the statute, entitled to the benefits of the Federal Control 
Act, connecting as it does with the Atchison, Topeka & Santa Fe 
and other railroads at Colorado Springs. That being true, and this 
being a steam railroad, we are entitled to apply for this certificate. 
In other words, this is not an ordinary claim for damages or an 
ordinary claim for any specific amount, but it is an application for 
a certificate that we claim as a matter of right, having met the re¬ 
quirements of the statute. 

These statutes, if we analyze them very briefly, require us to meet 
the following requirements: 

(1) The applicant must be a carrier by railroad engaged as a 
common carrier in general transportation for some part of but not 
necessarily for the whole period of Federal control. 

The evidence is undisputed as to that, that we have been engaged 
as a common earlier by rail for part of the Federal control 
1*20 period. 

(2) It must compete for traffic or be connected with a 
railroad under Federal coutiol. 

There is no dispute of ihe fact that we connect with the Atchison, 
Topeka A Santa Fe. and other railroads at Colorado Springs. 

(3) It must have been privately owned during the period of Fed¬ 
eral control involved. 

Theie is no depute of the fact that this was one of the railroads 
relinquished by the Director (General as of June 30, 1918. 

(4) It must have been operated for at least one year of the test 
period. 

There is no question about that, because the standard return has 
already been used, as Mr. Commissioner Eastman has pointed out, 
in settling with the leeeivcrs for the time they operated this railroad 
during the period of Fedeial control. 

(5) If it earned a net income during the Federal control period 
the net income <o earned must have been less than the net income 
earned during the corresponding period of the test period. 

The returns that we tiled in answer to the Commission's order 
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of March 4, 1920 show that there was a deficit during that period. 
That is not disputed. 

121 (6) If after the expiration of the test period it acquired 
by lease or otherwise and operated lines of transportation not 

operated during the test period some proper adjustment must be 
made in determining the difference between its operating income 
during the test and Federal control periods. As we understand the 
case, that is the only point that is asked to be considered by 
this Commission. That is, what proper adjustment should be 
made in, order to determine the deficit sustained by this 
carrier during the Federal control period. When the return was 
originally filed it was incorrectly filed, because it showed the operat¬ 
ing income of both line- during the period of Federal control in¬ 
volved. contrasted with the operating income of the short line dur¬ 
ing the test period. The Bureau very naturally when the return 
came in said. “We cannot make an adjustment on that basis because 
it does not take into consideration the fact that during the Federal 
control period your operating income included not only earnings of 
the short line, but the Midland Terminal and the Colorado Midland 
so it will be necessary for you to make a proper adjustment before 
we can consider it.” 

We then filed an amended or consolidated return in which we con¬ 
solidated the operating income of this short line with the operating 
income of the Midland Terminal during the test period, and con¬ 
trasted that with the operating income for the Federal control 
period of these same lines, as they were both operated bv one 

122 company at that time. On that basis the figures are shown 
in our brief. We showed a deficit of some $374,000 on a tax 

accrual, and a little less on a tax paid basis. There were some ac¬ 
counting exceptions reconciled, and there was a tentative agreement 
that if we made these reconcilements, contrasting the income of 
this road and this road (indicating) during the Federal control with 
their operating income for the test period, we would be entitled to 
something around $245,000. or $250,000. 

It would seem the only point would be a matter of calculation, 
but the Bureau has taken the position, and Division No. 4 dismissed 
this complaint, as nearly as I can determine, on this ground, that 
before the beginning of the second six months period of Federal 
control applicant company found it unnecessary to route all of its 
through trathc over this route (indicating the Midland Terminal 
and Colorado Midland), and it therefore took the position that we 
could not compare the operating income of this line (the Short 
Line) with this line (indicating Midland route) because the Short 
Line handled only local traffic during this period. Our contention 
is that certainly during this six months of Federal control this whole 
line constituted one system of transportation. Now, when this 
bridge burned, if the applicant had rebuilt that bridge it would 
simply have increased the claim of the company. 

It, cost us no more to operate over this line (indicating 

123 Midland Route) than over this (indicating Short Line, be¬ 
cause the company paid a fixed sum for the lease of the Mid- 
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land and for the trackage rights over the Colorado Midland. There 
was no variation in the amount. There was no increase in our op¬ 
erating expense by reason of our using that route. So from the 
standpoint of a purely economic basis it was the logical and 
economical thing to route this traffic over that line. We did main¬ 
tain a service over this line to bring out such freight up to this 
bridge as was offered, but they ran comparatively few trains because 
there was comparatively little demand. There can he no question 
about the fact that during the six months of Federal control period 
this Mas one system of transportation, and that we could route the 
traffic over either route. In other words, the situation is exactly the 
same as if we had built another line instead of operating that line, 
or if we had double-tracked that, and the fact that we used one of 
the two lines when they both belonged to the same system of trans¬ 
portation. does not change the system from the system that we have 
attempted to compare it with during the test period. If there is any 
discrepancy or discrimination it is against the coinpanv. for this 
reason, logically in comparing the operating income of this line f<»r 
the test period and the Federal control period, inasmuch as through¬ 
out the Federal control period we got all the revenues from these lines 
(indicating) between these points, in making the proner adjustment 
we should consolidate during the test period the revenues of 

124 this line and the revenues of this line (indicating the Short 
Tune and the Midland Terfinal). and the revenues of the 

Colorado Midland. The Bureau has held hns hfhl that it cannot 
determine just what part of that revenue derived on the Colorado 
Midland goes to the Midland Terminal, and that it will involve arhi- 
trarv assumptions to determine how much of the operating income of 
this system should be thrown into the consolidated return. That 
operates against us because if we take the operating income of this 
section (indicating Colorado Midland) for the test period and add 
it to the operating income of the Midland Terminal and the Short 
Fine and deduct from it the operating income of these three for 
the Federal control period it would increase our deficit. We ac¬ 
cept that ruling of the Bureau and are willing to eliminate that and 
consolidate merely the Midland Terminal’s and the Short lane’s 
operatin': income, and waive whatever amount we would receive 
from adding in this portion from the Colorado Midland. So there is 
no difficultv in striking a balance in finding out what the deficit is 
if we consolidate tins income and this income (indicating Short, 
Fine and Midland Terminal) for thocp periods. I think what has 
caused the confusion of thought in the minds of both Division ! and 
of the Bureau in connection with this ea«e is that beginning January 
1 1010. the Midland Terminal canceled its lease with the claimant 

companv and resumed its traffic agreement with the Colorado Mid¬ 
land. and operated in the name of the Midland Terminal 

125 Tt so happens that all of the stock of the Cripple Creek & 
Colorado Springs Railroad (applicant) and all of the stock 

of the Midland Terminal was owned by the Cripple Creek Central, a 
holding companv. organized under the laws of Maine. It also ban- 
pens that the Short Fine was operated by identically the same offi- 
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cers as the Midland Terminal. There was an absolute identity of 
ownership and operation. This change in the method of operation 
was merely a change in the name. Tt was merely a change set up 
on the hooks. Tt did not affect any interest. If, as pointed out in 
the Commission’s report, it was merely an ownership of the con¬ 
trol of those companies, then the routing of traffic over one line or 
over the other might affect the earnings distributable to the minority 
stockholders and somebody's interest might be affected. Therefore, 
the Commission might very properly reason the mere control of the 
two lines does not make them constitute one system of transporta¬ 
tion. But in this case the companies operating this road (indicat¬ 
ing the Short bine) and this road (indicating Midland Terminal) 
wne owned—every share of stock was owned bv the same corpora¬ 
tion. and the same oflicers and directors operated throughout all the 
periods here involved. So we assert that the mere fact of the can¬ 
cellation of this lease and the operation of this line during this part 
of the Federal control period is immaterial because there was a com 
tinning identity of ownership and operation between these 

126 lines. But on account of the fact that the lease was cancelled, 
the Bureau has taken the position that we cannot properly 

compare these railroads because they were different lines of trans¬ 
portation. They say we cannot take the Midland Terminal be¬ 
cause if we take the Midland Terminal test period it would not show 
any deficit. They say we cannot take the Colorado Springs Rail- 
voad because if we compared that with the operations during the 
test period and the operations of the Federal control period it would 
show too big a deficit. 

When you consider that as one svstem of transportation we come 
directly under the letter as well as the spirit of the Act that provides 
that proper adjustment shall be made for any lines acquired bv, 
leased to. or consolidated with the system at any time after the test, 
period, and prior to the beginning of the Federal Control 
period for which separate operating returns are not made, we 
maintain we have met all the requirements of the statute, and 
whether the Commission determines that for the last six months in¬ 
volved the Midland Terminal was operated in its own name, there 
cannot be any question or any argument that it was not one system 
of transportation during the first six months, that is. the last six 
months of 191S. when our relationship to the Colorado Springs 
Cripple Creek District Railway was the same as our relationship to 
the Midland Terminal, when we operated those two systems. 

127 That, in brief, is our contention with reference to that. 

T am assuming in this ease that there will be no argument. 

on the other side and we will take the report of the Commission as 
outlining the position of those who are opposing us or rather, those 
who refuse this application. As T said before, when our original 
return was filed in response to the March 4. 1020 order of the Com¬ 
mission, it was incorrectly filed and we did not in that return show 
in our test period the consolidation of the Midland Terminal with 
the Short Line. 

After that return was filed it was held in abeyance for a consider- 
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able time because the Commission had not announced its decision 
on the question of whether or not any certificates would be issued 
to short lines unless an actual deficit in operation during the period 
of Federal control was incurred. Later the Commission announced 
its interpretation of the statute, that the deficit for which the 
certificates was to be issued was the difference between the operating 
income dining the test period and during the Federal control period. 

We assumed when that ruling was made, as a matter of course, that 
our deficit would he ascertained by adjustment and reconcilements 
of the proper accounts. The company received notice that this 
claim was about to be disallowed on a technical ground that 
12<S it came within the purview of Section *204 (/). Section 
204 (/). which is the section under which we are claiming, 
has this provision in the latter part: 


“In the case of a carrier which operated its railroad or system 
of transportation for less than a year during or for none of the 
test period, the foregoing computations shall not be used but there 
shall he payable t<» such carrier its deficit in Railway operating in- 
come for that portion (as a whole) of the period of Federal control 
during which it operated its own railroad, or system of trans¬ 
port at inn.” 


That was the first suggested ground as a reason for disallowing 
this application. 

We asked for a conference on that point, and submitted it to 
Division 4. 1 think it was demonstrated that there could- be no 

question of this road having been operated for more than a year of 
the test period. The standard return has already been used in the 
settlement of this same carrier's Haim. There is no conflict in the 
testimony. This road did actually operate this property for more 
than two years of the test period. That ground of refusal cannot be 
held to apply. When division 1 entered its order disallowing the 
application we then filed a petition for re-argument if the case, which 
was submitted to the full Commission, and in granting that petition 
the Commission called for rehearing and set it for re-argument. 

We did not ask for re-hearing because we felt all the facts in 
129 the case had been set out and covered by affidavits. It was 
a matter to be covered by returns and affidavits. We were 
required to appear and had a hearing. On the rehearing another 
order of disallowance was made. The transcript of the testimony will 
show that there was nothing introduced at the second hearing that 
had not been covered by the affidavits on the first hearing. I was 
somewhat at a loss to know why it was necessary to have the hearing. 
The onlv new matter introduced in a rather indirect wav at that 
second hearing was that at the conclusion of the hearing the Di¬ 
rector of Finance, after referring to the annual reports of these 
roads asked this question: 


‘*1 assume those reports may be considered without objection, so 
far as this record is concerned, or in connection with the record? 

“Mr. Elliott: Yes. I would like to see if I understand, Mr. Hart¬ 
well .'” 
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Then I asked Mr. Hartwell if the Midland Terminal made a 
separate report prior to 1918. 

Then Director Mahaffie referred to it again. He said: 

“Whatever reports they made to the Commission we usually con¬ 
sider in connection with these cases, and 1 assume that there will be 
no objection to that in this case? 

‘‘Mr. Elliott: 1 do not know what reports there are. 

180 ‘‘Director Mahaffie: They usually develop somewhat fully 
the situation of the carrier, as to what it moved, etc.” 


That was the only information that there might be something in 
the report that was considered material in connection with this case. 

When the tentative report was made to the Commission reference 
was made to the fact that on a certain part of the line electric equip¬ 
ment was used. Division No. 4 had already found as a matter of 
record in the case that this is a steam railroad. There has never been 
any suggestion that it was an interurban line, and the only possible 
object that we can infer from the introduction of the reference to this 
part of the annual report is to implv or suggest in some way that we 
were excluded from the statute on that ground, althomdi that is not 
named as a ground on which this claim was disallowed. 

This reference was not presented at the time of the hearing, but 
is one of the recitals in this order: 


‘‘During the period January 1, 1919, to July 11, 1919, the Cripple 
Creek 6c Colorado Springs Railroad Company”- 

That is, referring to this short line. 


—“performed no service over its owned or leased lines with the ex¬ 
ception of 578 local freight train miles, and 95,934 electric passenger 
train miles. Since its principal source) of revenue during said 
period was derived from the operation of interurban electric 
131 passenger trains,” etc. 


Had that been suggested at the hearing the explanation would 
have been made there, as it was made when this same suggestion 
was made at the hearing before the referees on the claim against 
the Director General, namely, that electric equipment was used to 
carry these miners back and forth to the mines, and was only used 
for a short distance. There was no claim and there has never been 
anv suggestion that ibis was anything but a steam operated rail¬ 
way. If it is reasonable to suggest that the mere fact that electric 
equipment was used as an incidental matter in connection with 
the operation of this road throws it in the interurban class, the same 
argument might be made in regaid to the Pennsylvania Railroad be¬ 
cause it uses electric engines in its tunnels. 

The Chairman: Won’t you just indicate on what portion of that 
line the electric passenger train miles accumulated? 

Mr. Elliott: 1 am not able to do it. It is the distance from certain 
small towns to these mines in Cripple Creek. 

The Chairman: In the Cripple Creek District? 
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Mr. Elliott: Yes. The miners live in these towns around here. 
It is more economical to use this electric equipment. 

The Chairman: There was some suggestion of running down to 
a point where the trestle went out. I do not understand that, be¬ 
cause there never was electric equipment on that portion of the short 
line. 

13*2 Mr. Elliott: No, sir. The only electric equipment was 
in this Cripple Creek District. 

As for the through traffic, there was no suggestion that electric 
equipment was used. That would have been more fully covered if it 
had been suggested that that point was to be raised, but when the Di¬ 
rector merely asked in a vague sort of way if there was any objection 
to putting in the annual reports we, of course, had no opportunity 
to put in testimony or of knowing just what part of the report he 
was referring to. 

Coming to the exceptions, which I will discuss very briefly; Excep¬ 
tion No. 1 to the proposed report states that: 

“The original report in this proceeding by Division No. 4 (82 
I. C. C. 12*.D was issued without formal hearing. Upon petition the 
case was opened for a formal hearing which was had on November 
28, 1923. A brief was tiled in behalf of i 
based on the record as thus supplemented .'* 


ipplicant. This report is 


As I have already pointed out, we did not ask for a formal hear¬ 
ing. We asked for argument on the record and there was noth¬ 
ing on that second hearing which changed the original record except 
this reference made here to the annual reports. 

The report further states (this is our exception No. 2): 


“The difficulties involved in this case are due primarily to two 
causes. {a) That there were several different companies which op¬ 
erated the properties involved during the test and Federal 
133 control periods, and (/>) that there was substantially com¬ 
plete change in the line operated by the applicant.” 


In substantiation of that recital the report goes on to give the 
history of these various roads. For some reason, Cripple Creek being 
a successful mining district, everything that was out in that district 
used the word “Cripple Creek. v and there were a number of roads 
with the names of Cripple Creek A Colorado Springs and Colorado 
Springs A (’ripple Creek, etc. If you take the history of all the roads 
that eventually made up this system it is confusing, but what those 
lines were prior to the two-year period of the test period, (which is 
the basis of our standard return), we maintain is absolutelv imrna- 

i 

terial, and that the history of these companies prior to that time can 
be no obstacle. 

The report goes on to say that: 


“During the period May 1, 1915, to July 21, 1917, the company 
operated under lease assigned to it by the Florence A Cripple Creek 
Railroad Company, a line of railroad between Cripple Creek and 
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Colorado Springs, approximately 50 miles in length, owned by the 
Colorado Springs and Cripple Creek District Railroad Company.” 

Here is the kind of statement which is so difficult to answer be¬ 
cause it merely confuses what the issue is: 

“The Cripple Creek Central Railway Company, which 

134 owns all the capital stock of the Midland Terminal Railway 
and the Cripple Creek & Colorado Springs Railroad Company, 

is a holding and not an operating company. Tt was incorporated 
September 30, 1904, in Maine, as a reorganization of the Denver & 
Southwestern Railway Company, sold under foreclosure October 4, 
1904. On May 8, 1914, the Canyon City, & Cripple Creek Railway 
Company, formerly controlled by the Cripple Creek Railway Com¬ 
pany, was dissolved. 

“On April 30, 1915, the Florence & Cripple Creek Railroad, for¬ 
merly controlled by the Cripple Creek Central Railway Company, 
was dissolved and its line from Wilbur to Victor, abandoned, at which 
time the lease of the Golden Circle Railroad, formerly held by the 
Florence & Cripple Creek Railroad, was canceled. On the date last 
mentioned, the remaining line of the Florence & Cripple Creek Rail¬ 
road from Victor to Cripple Creek, together with its equipment and 
other property, was sold to the Golden Circle Railroad Company. At 
the same time the Golden Circle Railroad changed its name to the 
Cripple Creek A Colorado Springs Railroad Company, the latter as¬ 
sumed the outstanding first mortgage bonds of the Florence & Cripple 
Creek Railroad Company, amounting to $995,000.00. The lease of 
the property of the Colorado Springs & Cripple Creek District Rail¬ 
way, formerly held by the Florence & Cripple Creek Railroad, was 
transferred to the Cripple Creek & Colorado Springs Railroad 

135 Company, but effective July 15, 1919, this lease was termi¬ 
nated, operations of that road being resumed under a receiver. 

‘‘Fffective July *21, 1917, the Midland Terminal Railway Com- 
pany leased all its property to the Cripple Creek & Colorado Springs 
Railroad." And so on. I will not read it all. What has that got 
to do with comparing the operations of this road during the test and 
the Federal control periods when the evidence presented in the case 
shows that this line was operated for more than two years? Whoever 
owned it before is immaterial. Who its grandfathers were or what 
it came from has no bearing upon the amount we are entitled to 
under the statute when we show to this Commission that we operated 
the road for more than one year of the test period, and we met that 
by showing that we operated it for more than two years. All of this 
history has no bearing upon this case except to confuse the case. 
We demonstrated this road was operated by the applicant company 
for more than 2 years prior to the Federal control period. We show 
this carrier has been before the Commission for a part of the Federal 
control period. We introduced in evidence the original lease after 
the test period and before the Federal control period under which 
we leased the Midland Terminal. We introduced the trackage agree- 

10—4357a 
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ment showing that we had assumed by assignment from the Midland 
Terminal with the consent of the Colorado Midland the trackage 
rights of that company. On that statement of facts we are 

136 entitled to the difference between the operating income of 
the consolidated return of these companies, and the operating 

income of these companies during the Federal control period, and 
whether these companies are mccessors of the Golden Circle Railroad 
Company or something of that sort has no bearing on the case. 

The report further says that the Cripple Creek Central Railway 
Company, the holding company, was incorporated September 30, 
1904. I just read that. 

The finding that practically all of the service was performed by 
electiic equipment was based merely on the reference to this electric 
line that was operated for the purpose of carrying passengers. 

The report further says: 

“It is further contended that inasmuch as the different companies 
which operated in the Federal control period were under the same 
corporate and financial control, they constituted a ‘system of trans¬ 
portation’ within the meaning of the law, and that comparison should 
be made of the results of their combined operations.’’ 

That is true, may it please the Commission, as to the first six 
months of 191tt. In other words, after the Midland Terminal had 
canceled its lease and resumed operations in its own name, that ques¬ 
tion may then arise for that six months, hut it cannot possibly 

137 arise for the preceding six months. We did contend and do 
contend that that mere change did not change this from be¬ 
ing one system of transportation because the property was owned by 
the same people and operated by the same people and the change was 
merely a change in name. Rut the report does not draw any dis¬ 
tinction between the method of operation for the last six months of 
1918 and the first six months of 1919. For the last six months of 
1918 the Cripple Creek £ Colorado Springs Railroad Company as the 
lessee of the Midland Terminal operated that company, and under 
its agreement with the Colorado Midland, moved trains via that route 
and as lessee of the short line, operated the short line, so that what¬ 
ever conclusion may he reached, whether we are right or wrong in 
our contention that absolute ownership of all the stock and absolute 
identity of officers and dilectors and absolute identity in operation 
makes one system of transportation, that argument is not involved 
in the first six months* period here involved, because we were lessees 
of both lines, and we operated both lines during that period. I 
maintain that on that showing we are entitled to this certificate as a 
matter of right. 

The only other exception that I shall mention now is: 

“It is further submitted that the accounting adjustments claimed 
to be necessary in the proposed report if Section *204 is held to apply 
are not supported by the evidence. The operating income of 

138 the applicant company during the test period has already been 
definitely established. The operating income of the applicant 
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during the year 1918 when additional lines were operated has been 
set forth in returns filed which have been audited by the Commis¬ 
sion and all accounting exceptions have been tentatively reconciled, 
or agreed to.” 


That is the next to the last exception. 

On that point I wish to say that in our return as filed, there is no 
question about its having shown the operating income of this line 
(indicating Short Line) throughout the test period. As a matter of 
fact, the operating income or standard return has been certified by 
this Commission to the Director General for the purpose of that 
suit, and its shows the specific amount that constitutes our standard 
return. So adding the income of this company (the Midland Com¬ 
pany) and that company (the Short Line) to get the consolidated 
income with which to compute our income during the Federal con¬ 
trol period is an absolutely equitable comparison because we are 
comparing the Federal control period operating income derived from 
all the revenue from all the traffic moved between Colorado Springs 
and Cripple Creek with all the revenuue from all the traffic moving 
between those two points during the test period, with the single ex¬ 
ception that we do not get the benefit of that Colorado Midland 
revenue because the Bureau has said it cannot figure that out. 
139 Leaving that out and taking the consolidated revenue of this 
company (the Midland) and this company (the Short Line) 
and comparing it with the revenues of this company when they op¬ 
erated as one line during the Federal control period, we are entitled 
to about $255,000 for the full 12 months, or if the Commission 
should determine we are not one system of transportation from Janu¬ 
ary 1, 1919, we would be entitled to half that amount of money. 
All of this very intricate and complex reference to the methods of 
accounting we maintain is beside the point. We maintain that the 
record shows that not only can it be determined, but it has, as a 
matter of fact, been determined; that these returns were made, this 
consolidated return was made after conferences with the Commission 
and the actual amount of deficit has actuallv been determined and 

t j 

reconciled. Under thn«e circumstances we maintain we are entitled 
to the certificate. 


In this report there is no legal ground on which this certificate is 
refused. The language of the statute is mandatory. It says the Com¬ 
mission “shall" as soon as practicable after March, 1920, ascertain 
the deficit in railway operating income for the period of Federal con¬ 
trol during which the carrier system was not under Federal opera¬ 
tion. That the Commission “shall” certify to the Secretary of the 
Treasury the amounts due the carriers. And the only reason as¬ 


signed for refusing the certificate is that it is difficult to make the 


necessary comparisons. We submit that difficulty is overcome by 
the actual test; that if it exists it constitutes no legal ground 
1 40 of refusal, and that we are entitled to the certificate. 


The Chairman: This case is submitted, and the Commis¬ 


sion will adjourn. 
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(Thereupon, at 11:18 a. m., the argument in the above-entitled 
matter was closed, and the Commission adjourned.) 

141 To the introduction of which transcript in evidence, the 
relator by its counsel then and there objected on the ground 
that said argument of counsel before the Commission did not con- 
stitute proper evidence; which objection of petitioner was overruled 
by the court and the said defendant’s Exhibit A was admitted in 
evidence. To which ruling and action of the court relator by its 
counsel then and there prayed an exception which exception was 
allowed it and the same was duly entered upon the minutes of the 
court. 

Thereupon respondent bv its counsel offered and the court duly 
received in evidence as Defendant's Exhibit C certified copy of order 
of the Interstate Commerce Commission in Finance Docket No. 
1311 entered November 12. 1923. said paper being in the following 
words and figures, to wit: 


Interstate Commerce Commission, 

Washington. 

I. George B. MeGintv. Secretary of the Interstate Commerce Com¬ 
mission. do hereby certify that the attached is true copy of order 
of the Commission entered November 12. 1923. in Finance Dock 0 " 
No. 1311. Deficit Settlement with Cripple Creek A Colorado Springs 
Railroad, the original of which is now on file and of record in the 
office of this Commission. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said Commission this 29th dav of January A. D.. 192”). 
(Sgd.) GEORGE P>. MrGTNTY. 

[seal.] Secretary of the Interstate C*ommerce Com morion. 


Order. 

At a General Session of the Interstate Commerce Cmmission Hold 
at its Office, in Washington. D. C.. on the 12th dav of November. 
1923. 

Finance Docket, No. 1311. 

In the Matter of Settlement with Ttie Cripple Creek A Colorado 
Springs Railroad Company under Section 20-1 of the Transporta¬ 
tion Act, 1920. 


The Commission having under consideration the record in the 
above-entitled proceeding and the petition of the said Cripple Creek 
A Colorado Springs Railroad Company for reargument. 

It is ordered . That this proceeding be, and it is hereby, reopened 
for hearing and reargument. 

142 It is farther ordered , That said matter be, and it is hereby, 
assigned for hearing before Director Charles D. Mahaffie, at 
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the office of the Commission in Washington, D. C., at 10 o'clock 
a. m. on the 28th day of November, 1923. 

It is further ordered, That notice of said hearing be given to the 
general public by the posting of a copy of this order in the office of 
the Commission's Secretary at Washington, D. C., and that a copy 
of said order be served upon the said Cripple Creek & Colorado 
Springs Railroad Company, and upon M. C. Elliott, its attorney, 
Southern Building. Washington, D. C. 

Bv the Commission. 

(Sgd.) GEORGE B, McGINTY, 

Secretary. 


The foregoing is the substance of all the testimony given on the 
trial. 

Thereupon the issue joined herein having been argued by counsel, 
was submitted to the court and the court having considered the 
same, found the said issue in favor of the Respondent, the Interstate 
Commerce Commission; and thereupon it was determined by the 
court that the petition herein be dismissed and that the Respondent 
have judgment to that effect, and for its legal costs in its behalf 
expended. 

And thereupon after the foregoing proceedings, which are hereby 
made a part of the record, the relator, by its counsel, tendered this 
bill of exceptions, and prayed the court to sign and seal the same 
according to the form of the statute in such case made and provided, 
which is accordingly done, and said bill of exceptions is hereby 
made a part of the record in said cause this 20th day of April, 
A. D. 1925, nunc pro tunc. 

WENDELL P. STAFFORD, 

Justice. 


Fettled by consent. 

R. G. CURRY, 

Attorney for Interstate Commerce Commission. 
M. C. ELLIOTT. 

Attorney for Relator , Cripple Creek &. 
Colorado Springs Railroad Co. 


143 [Endorsed:] Case No. 69412. In the Supreme Court of the 
District of Columbia. U. S. ex rel. Cripple Creek & Colorado 
Springs R. R. Co. vs. Interstate Commerce Commission. Bill of Ex¬ 
ceptions. M. 75, P. 310. Law offices Milton C. Elliott, Southern 
Building, Washington. Filed Apr. 18, 1925. Morgan H. Beach, 
Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4357. United States ex rel. Cripple Creek and Colorado Springs 
Railroad Company, a Corporation, appellant, vs. Interstate Com¬ 
merce Commission. Court of Appeals. District of Columbia. Filed 
Jul. 20, 1925, Henry W. Hodges, clerk. 
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IN THE 


Court of Appeals, District of Columbia 


United States, ex rel., Cripple^ 
Creek & Colorado Springs 
Railroad Co., 

Appellant 


No. 4357 


vs. 


Interstate Commerce 
Commission, 

Appellee. 


BRIEF OF APPELLANT 


PART I 

STATEMENT OF THE CASE 
1. COURT PROCEEDINGS 

This is a suit brought at the relation of the Cripple 
Creek & Colorado Springs Railroad Company, a corpora¬ 
tion, to require the Interstate Commerce Commission to 
issue to relator under authority of and as required by 
section 204 of the Transportation Act, 1920, 1 a certificate 
showing the amount payable to relator under paragraph 
(f) of that section. The appellant (hereinafter referred 
to as plaintiff) filed its petition for Mandamus in the Su- 

1 41 S.L. 460; appendix p. 72. 


1 


preme Court of the District of Columbia on October 14, 
1924. 2 The plaintiff joined issue with the Commission’s 
amended answer. 3 After hearing by the court judgment 
was rendered dismissing plaintiff’s petition without writ¬ 
ten opinion on March 31, 1925. 4 Plaintiff thereupon noted 
an appeal 5 and on July 20, 1925, filed with this court 
its transcript of record. 6 

Section 204 of the Transportation Act which, according 
to plaintiff’s contention imposes a duty upon the Commis¬ 
sion to issue the certificate applied for, as will later appear, 
was designed to protect those carriers whose properties 
were taken over by the government during the war, and were 
subsequently released and privately operated in competition 
with or as connecting carriers of other systems of trans¬ 
portation still under federal control. To make clear the 
purpose and effect of this section it is necessary briefly to 
review the history of the legislation by Congress which 
preceded and lead up to the passage of this section of the 
Transportation Act. 

2. ORIGIN AND PURPOSE OF SECTION 204, 
TRANSPORTATION ACT, 1920 

On December 26, 1917, under authority of an act ap¬ 
proved August 29, 1916, 7 the President by proclamation, 
effective Dec. 28, 1917, 8 took over the possession and as¬ 
sumed control of the systems of transportation in the 
United States. The control of operations was placed in 
the hands of a Director General of Railroads, an agency 
created by the President for this purpose. Inasmuch as 

* Record p. 1. 

s Record p. 48. 

4 Record p. 49. 

5 Record p. 49. 

* Record p. 77. 

7 39 S.L. 645, sec. 1. App. p. 69. 

s App. p. 76. 
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the act of August 29, 1916, had made no provision for 
compensating the owners of railroads and other properties 
taken over the Director General was authorized to 

“enter upon negotiations with the several companies 
looking to agreements for just and reasonable com¬ 
pensation for the possession, use, and control of their 
respective properties on the basis of an annual guar¬ 
anteed compensation above accruing depreciation and 
the maintenance of their properties, equivalent, as 
nearly as may be, to the average of the net operating 
income therefor for the three year period ending 
June 30, 1917.” 

The proclamation of the President made it entirely clear 
that while this agreement might be entered into as a result 
of negotiations with the Director General the owners were 
not to be deprived of their constitutional right to damages 
for the taking of their properties. The proclamation ex¬ 
pressly provided that 

“But nothing herein contained, expressed or implied 
or hereafter done or suffered hereunder, shall be 
deemed in any way to impair the rights of the stock¬ 
holders, bondholders, creditors, and other persons 
having interests in said systems of transportation or 
in the profits thereof to receive just and adequate 
compensation for the use and control and operation of 
their property hereby assumed.” 

The plan prescribed by the President in his proclamation 
for directing and controlling the operations of the car¬ 
riers and for compensating the owners was in effect 
adopted by Congress when it passed the act of March 
21, 1918, 9 commonly known as the Federal Control Act. 

*40 S.L. 451, sec. 1. App. p. 69. 


3 


This act authorized the President by agreement with the 
owners for each year of federal control to pay as just com¬ 
pensation for the use of their properties a sum equivalent 
to the average net earnings of such carriers for the three 
year period preceding July 1, 1917, which period is defined 
in the act as the “test period.” It further authorized the 
President prior to July 1, 1918, to 

* * relinquish control of all or any part of any 
railroad or system of transportation, further Federal 
control of which the President shall deem not needful 
or desirable 10 

and expressly provided that 

No right to compensation shall accrue to such 
owners from and after the date of relinquishment 
for the property so relinquished. 11 

On or prior to June 30, 1918, the Director General re¬ 
linquished control of various railroads including plaintiff's 
railroad. 12 

Apparently realizing that this provision of the Federal 
Control Act operated as an injustice to those owners whose 
properties were returned for private operation in competi¬ 
tion with railroads operated by the Government, by a later 
act of Congress known as the Transportation Act, 1920, 13 
this provision was repealed and express provision was made 
by section 204 of that act for compensating the owners of 
railroads whose properties were relinquished during the 
federal control period and were thereafter operated privately 
in competition with or as connecting carriers of railroads 

10 40 S.L. 451, see. 14. App. p. 71. 

11 Ibid. 

“Record pages 2, 15, 45. 

11 41 S.L. 460, App. p. 72. 
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still under federal control. It is under this provision of the 
Transportation Act that plaintiff claims compensation for 
that part of the Federal control period during which it pri¬ 
vately operated its properties as a connecting carrier of 
railroads under federal control. 

3. FEDERAL STATUTES INVOLVED 

(a) Section 204 of the Transportation Act of 1920. 

Section 204, which is entitled “Reimbursement for Defi¬ 
cits During Federal Control” so far as applicable reads 
as follows: 

Sec. 204 (a) When used in this section the term 
“carrier” means a carrier by railroad which during 
any part of the period of Federal control engaged as 
a common carrier in general transportation and com¬ 
peted for traffic or connected with a railroad under 
federal control and which sustained a deficit in its 
railway operating income for that portion as a whole 
of the period of Federal control during which it oper¬ 
ated its own railroad or system of transportation. 
* * * The term “test period” means the three years 
ending June 30, 1917. 

(b) For the purposes of this section railway oper¬ 
ating income or any deficit therein for the period of 
Federal control shall he computed in a manner sim¬ 
ilar to that proinded in Section 209 with respect to 
such income or deficit for the guaranty period; and 

Railway operating income or any deficit therein 
for the test period shall he computed in the manner 
provided in section 1 of the Federal Control Act. 

(c) As soon as practicable after March 1, 1920, 
the Commission shall ascertain for every carrier, for 
every month of the period of Federal control during 
which its railroad or system of transportation was 
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not under Federal operation, its deficit in railway 
operating income, if any, and its railway operating in¬ 
come, if any (hereinafter called “Federal control re¬ 
turn”) and the average of its deficit in railway oper¬ 
ating income, if any, and of its railway operating 
income, if any, for the three corresponding months 
of the test period taken together (hereinafter called 
“test period return”). * * * 

(d) For every month of the period of Federal con¬ 
trol during which the railroad or system of transpor¬ 
tation of the carrier was not under Federal opera¬ 
tion, the Commission shall then ascertain * * * (2) 
the difference between its test period return, if an 
income, and its Federal control return, if a smaller 
income. * * The sum of such amounts shall be cred¬ 
ited to the carrier. * * * 

(f) If the sum of the amounts so credited to the 
carrier under subdivision (d) exceeds the sum of the 
amounts so credited to the United States under sub¬ 
division (e), the difference shall be payable to the 
carrier. In the case of a carrier which operated its 
railroad or system of transportation for less than a 
year during or for none of the test period, the fore¬ 
going computations shall not be used but there shall 
be payable to such carrier its deficit in railway operat¬ 
ing income for that portion (as a whole) of the 
period of Federal control during which it operated 
its own railroad or system of transportation. 

(g) The Commission shall promptly certify to the 
Secretary of the Treasury the several amounts paya¬ 
ble to carriers under paragraph (f). The Secretary 
of the Treasury is hereby authorized and directed 
thereupon to draw warrants in favor of each such 
carrier upon the Treasury of the United States for 
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the amount shown in such certificate as payable 
thereto. (All Italics ours.) 

It will be observed that under subdivision (b) of this 
section “railway operating income or any deficit therein for 
the test period shall be computed in the manner provided 
in Section 1 of the Federal Control Act.” Section 1 of 
the Federal Control Act, 14 so far as it is applicable, to 
the present case, provides as follows: 

(b) Section 1. Federal Control Act 

Sec. 1 * * * If any lines were acquired by, leased 
to, or consolidated with such railroad or system be¬ 
tween July 1, 1914, and December 31, 1917, both in¬ 
clusive, and separate operating returns to the Inter¬ 
state Commerce Commission were not made for such 
lines after such acquisition, lease or consolidation, 
there shall (before the average is computed) be added 
to the total railway operating income of such rail¬ 
road or system for the three years ended June 30, 
1917, the total railway operating income of the lines 
so acquired, leased or consolidated, for the period be¬ 
ginning July 1, 1914, and ending on the date of such 
acquisition, lease or consolidation, or on December 
31, 1917, whichever is the earlier. (Italics ours.) 

Section 204 (b) further provides that “for the purpose 
of this section railway operating income or any deficit 
therein for the period of Federal control shall be computed 
in a manner similar to that provided in section 209 with 
respect to such income or deficit for the guaranty period.” 
Section 209 15 so far as applicable to the case under con¬ 
sideration, provides as follows: 

14 40 S.L. 451. App. p. 70. 

“41 S.L. 460. App. p. 75. 
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(c) Section 209. Transportation Act, 1920 

Sec. 209 * (f) * (2) Proper adjustment shall be 
made * * (b) in case of any lines acquired by, leased 
to, or consolidated with, the railroad or system of 
transportation of the carrier at any time since the 
end of the test period and prior to the expiration of 
the guaranty period, for which separate operating re¬ 
turns to the Commission are not made in respect to 
the entire portion of the guaranty period. (Italics 
ours.) 

4. FACTS AS FOUND BY THE COMMISSION 

In conformity with an order of the Commission dated 
March 4, 1920, on form prescribed by it, plaintiff filed its 
return of railway operating income during the test and 
federal control periods in order that the deficit sustained 
might be determined and applied to the Commission for 
the issuance of the certificate required by section 204, 
supra. 16 This application was considered by Division No. 
4 of the Commission and that Division, upon hearing, 
found the following facts which were embodied in its re¬ 
port and order of dismissal of August 4. 1923: 17 

The Cripple Creek & Colorado Springs Railroad 
Company, a corporation of the State of Colorado, 
hereinafter referred to as the company, is a steam 
railroad company, which during the Federal control 
period engaged as a common carrier in general trans¬ 
portation, operating a line of railroad between Cripple 
Creek and Colorado Springs, Colo., which connected 
at Colorado Springs with the Atchison, Topeka & 
Santa Fe Railway, a railroad under Federal control. 

19 Record pp. 4, 7, 15, tab. 15. 

” Record pp. 5, 17, 43, 47. 
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During the period May 1, 1915, to July 21, 1917, 
the company operated under lease assigned to it by 
the Florence & Cripple Creek Railroad Company, a 
line of railroad between Cripple Creek and Colorado 
Springs, approximately 50 miles in length, owned by 
the Colorado Springs & Cripple Creek District Railroad 
Company. Between those points it handled local and 
through passenger and freight service. On July 21, 
1917, it leased from the Midland Terminal Railway 
Company 29.4 miles of railroad between Cripple Creek 
and Divide, Colo., which that company had operated 
throughout the test period. As of the same date the 
company secured from the Colorado Midland Rail¬ 
road Company trackage rights over 26.9 miles of 
that company’s line between Divide and Colorado 
Springs, which had been operated as a part of the 
Colorado Midland System during the test period. 
This gave the company a new route between Cripple 
Creek and Colorado Springs, via Divide, over which 
all through freight traffic was thereafter routed. 
Through passenger trains continued to be moved over 
the old route until May 12, 1918, when a bridge on 
the old line just out of Colorado Springs was de¬ 
stroyed by fire. This necessitated the routing of all 
through traffic, freight and passenger, over the new 
line. On January 1, 1919, the Midland Terminal 
cancelled its lease to the company and resumed oper¬ 
ation of its line between Cripple Creek and Divide, 
and also assumed the company’s trackage rights over 
the Colorado Midland between Divide and Colorado 

Springs, leaving for the operation of the company 
only the old line, which could not be used for through 
traffic after the destruction of the bridge mentioned. 
On July 15, 1919, the company’s lease of the old line 
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was terminated, due to default in the payment of in¬ 
terest on bonds, and all operations of the company 
then ceased. 

The property of the company was under Federal 
control from January 1, 1918, to June 29, 1918, in¬ 
clusive, and was privately operated from June 30, 
1918, to July 14, 1919, inclusive. Its original return 
to our order of March 4, 1920, covering operations 
over the old line for the period from January 1, 
1918, to July 14, 1919, showed a credit in its favor 
of $407,720.97. Excluding the deficit for the first 
six months of Federal control, the return as filed 
would indicate a net credit in its favor of $318,- 
251.39. Later the company amended its claim by 
combining for the test period the operations over the 
old line with operations over the line from Cripple 
C reek to Divide, which was owned and operated dur¬ 
ing that period by the Midland Terminal Railway 
Company. For the Federal control period the com¬ 
pany combined the operations over the line of the 
Midland Terminal from Cripple Creek to Divide and 
including trackage rights over the Colorado Midland 
from Divide to Colorado Springs, with the minor 
operations over that portion of the old line which 
had remained open for operation. Within the Fed¬ 
eral control period all o|>erations from June 30, 1918, 
to December 31, 1918, were conducted by the com¬ 
pany and from January 1, 1919, to July 14, 1919, by 
the Midland Terminal, with the exception of the 
operations covering local traffic over the old line, 
which were conducted by the company. The consol¬ 
idated return indicates a net credit in favor of the 
company of $317,048.34, computed on the basis of 
taxes paid, and $374,584.70, computed on the basis 
of tax accruals. 
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Notwithstanding these facts the Commission entered 
an order “dismissing the claim” of plaintiff for reasons set 
forth in its report. 17 A rehearing was applied for and 
granted. 18 Upon rehearing plaintiff’s application the Com¬ 
mission again refused to issue the certificate applied for 
for reasons set forth in its report and order dated June 
10, 1924. 19 

5. SUMMARY OF MATERIAL FACTS 

Briefly summarizing the reports of the Commission em¬ 
bodying its findings of fact, it appears that there were two 
lines of railroad between Colorado Springs (a point on the 
Atchison, Topeka & Santa Fe Railroad, a railroad under 
federal control) and Cripple Creek (a mining district) 
some fifty miles distant. 20 These two lines are shown on 
the map which appears at page 8 of the record. During 
the test period the line from Colorado Springs to Divide 
designated on the map as the “Colorado Midland” was op¬ 
erated by that company. 21 The line designated “Midland 
Terminal” running from Divide to Cripple Creek was op¬ 
erated by that company. 22 The line designated Colorado 
Springs & Cripple Creek District Railway Company, us¬ 
ually and hereinafter referred to as the “Short Line” was 
operated by the plaintiff for more than two years of the test 
period and for that part of the federal control period here 
involved. 23 

After the expiration of the test period and before the 
beginning of the federal control period, i.e., July 21, 1917, 


a Ibid. 


18 Record pp. 5, 47. 

19 Record pp. 6, 41, 47. 
“Record pp. 3, 15, 25, 32. 42. 


20 

21 Ibid. 
21 Ibid. 
23 Ibid. 
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plaintiff leased the Midland Terminal and had assigned to 
it by that company a trackage agreement with the Colorado 
Midland under which its trains were operated over that 
line between Colorado Springs and Divide. 24 From July 
21, 1917, to January 1, 1919, when the Midland Terminal 
Company cancelled its lease, plaintiff operated both routes 
of transportation between Colorado Springs and Cripple 
Creek, and controlled all traffic moving between these two 
points. 25 . After plaintiff acquired by lease and by track¬ 
age agreement the Midland Terminal and the Colorado Mid¬ 
land route, all through freight trains were moved over that 
route. 26 All through passenger trains were moved over 
the so-called Short Line until May 12, 1918, when a bridge 
on that line, just out of Colorado Springs, was destroyed 
by fire. This necessitated movement of all through traffic 
over the remaining route. 27 

From January 1, 1919, to July 15, 1919, the line from 
Colorado Springs to Cripple Creek via Divide was operated 
in the name of the Midland Terminal Company which 
was owned by the same stockholder and operated by the 
same officers and directors as plaintiff. 28 During both of 
the periods here involved, i.e., the Test and Federal con¬ 
trol periods, practically all of the traffic was througti 
traffic. 29 


6. ISSUES INVOLVED 

There are no real issues of fact involved in this case 
and we shall endeavor to show that the only issue of 
law involved is whether or not the Commission has 


24 Ibid. 

25 Record p. 4, 16, 42. 

** Record pp. 4, 16, 42. 

27 Ibid. 

M Ibid. 

M Record pp. 4, 16, 39. 
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power under the last sentence of paragraph (f) of 
section 204 to refuse to issue the certificate applied for. 
In its report of March 4, 1923, upon which its order of 
dismissal was based, the Commission, after setting forth 
certain accounting difficulties encountered in determin¬ 
ing the actual deficit sustained and after stating that 

“it would be impossible to ascertain the amount 
of income for the test period that could be used 
as a measure for compensating the company under 
section 204 without resort to arbitrary and un¬ 
supported assumptions,” 

continuing stated 

“Where such ascertainment is impracticable the 
provisions in the last sentence of paragraph (f) of 
that section would apply and the claim would be 
dismissed since the company enjoyed an income 
for that portion of the federal control period dur¬ 
ing which it privately operated this property.” 30 

The last sentence of section 204 (f) referred to by the 
Commission reads as follows: 

“In the case of a carrier which operated its rail¬ 
road or system of transportation for less than a year 
during or for none of the test period, the foregoing 
computations shall not be used but there shall be 
payable to such carrier its deficit in railway operat¬ 
ing income for that portion (as a whole) of the 
period of federal control during which it operated 
its own railroad or system of transportation” 31 
(Italics ours.) 

80 Record p. 17. 

“ Ibid. 
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We submit and shall endeavor to show that this is 
the only legal ground assigned in either of the reports 
of the Commission as authority for refusing to issue 
the certificate applied for. In its later report on re¬ 
hearing the Commission after discussing more exten¬ 
sively the accounting difficulties involved affirmed its former 
conclusion. 32 

7. ASSIGNMENT OF ERRORS 

1. The Court erred in its finding that plaintiff is 

not entitled to the benefits of section 204 
of the Transportation Act, 1920 (approved 
Feb. 28, 1920) for deficits sustained during 
the period July 1, 1918, to January 1, 1919. 

2. The court erred in its finding that plaintiff is 

not entitled to the benefits of section 204 of 
the Transportation Act, 1920, for deficits 
sustained during the period January 1, 1919, 
to July 17, 1919. 

3. The court erred in sustaining the action of the 

Interstate Commerce Commission in refus¬ 
ing the certificate applied for on the ground 
that plaintiff came within the purview of 
the last sentence of paragraph (f) of section 
204 of the Transportation Act, 1920. 

4. The court erred in holding the Interstate Com¬ 

merce Commission was justified in refusing 
to issue the certificate applied for because 
the Commission concluded the deficit here 
involved can not be ascertained without re¬ 
sort to arbitrary and unsupported assump¬ 
tions. 

“Record p. 41. 
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5. The court erred in not requiring the Commis¬ 

sion to ascertain the deficit of plaintiff for 
the periods involved as mandat'orially re¬ 
quired by section 204 of the Transportation 
Act, 1920. 

6. The court erred in finding that the disposition 

of the matter by the Interstate Commerce 
Commission was correct. 

7. The court erred in denying the relief prayed 

for in the petition herein. 

8. The court erred in holding that no evidence 

could be introduced that had not been con¬ 
sidered by the Commission. 

9. The court erred in refusing to permit plain¬ 

tiff to introduce evidence showing that all 
information called for by the Interstate 
Commerce Commission had been furnished. 

10. The court erred in not setting aside the orders 

of the Interstate Commerce Commission 
because of the unlawful action of the Com¬ 
mission in considering certain annual re¬ 
ports without giving petitioner an oppor¬ 
tunity to explain them. 

11. The court erred in receiving in evidence over 

objection of plaintiff oral argument of its 
counsel before the Commission, for the pur¬ 
pose of reducing the amount of its claim. 

12. The court erred in entering judgment for the 

defendant. 
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PART II. ARGUMENT 


1. STATUTORY REQUIREMENTS HAVE 

BEEN MET 

From an analysis of Section 204 and of those provi¬ 
sions of Section 209 of the Transportation Act and 
Section 1 of the Federal Control Act, which are applic¬ 
able to the instant case, it appears that a carrier, to be 
entitled to the certificate applied for, must conform to 
the following requirements: 

(1) The applicant must be a carrier by railroad 
engaged as a common carrier in general transpor¬ 
tation for some part of but not necessarily for 
the whole period of Federal control. 

(2) It must compete for traffic or be connected 
with a railroad under Federal control. 

(3) It must have been privately operated dur¬ 
ing the period of Federal control involved. 

(4) It must have been operated for at least 
one year of the test period. 

(5) If it earned a net income during the Fed¬ 
eral control period the net income so earned must 
have been less than the net income earned during 
the corresponding period of the test period. 

(6) If after the expiration of the test period it 
acquired by lease or otherwise and operated lines 
of transportation not operated during the test per¬ 
iod some proper adjustment must be made in de¬ 
termining the difference between its operating in¬ 
come during the test and Federal control periods. 
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(a) Commission’s Report Shows That Requirements 
1, 2, 3 and 4 Have Been Met. 

Considering these requirements seriatim , it appears 
from the reports of the Commission upon which the or¬ 
der of dismissal was based. 

That the Commission has found as a fact that 

“The Cripple Creek & Colorado Springs Rail¬ 
road Company, a corporation of the State of Col¬ 
orado, hereinafter referred to as the company, is a 
steam railroad company, which during the Federal 
control period engaged as a common carrier in geij- 
transportation, operating a line of railroad between 
Cripple Creek and Colorado Springs, Colo., which 
connected at Colorado Springs with the Atchison, 
Topeka & Santa Fe Railway, a railroad under Fed¬ 
eral control.” 33 

Requirements 1, 2 and 3 have therefore been met accord¬ 
ing to the findings of the Commission. 

It further appears from the report of the Commis¬ 
sion that the Commission has found as a fact that 

“During the period May 1, 1915, to July 21, 1917, 
the company operated under lease assigned to it 
by the Florence & Cripple Creek Railroad Com¬ 
pany, a line of railroad between Cripple Creek and 
Colorado Springs, approximately 50 miles in 
length, owned by the Colorado Springs & Cripple 
Creek District Railroad Company.” 34 

As the test period is defined in the statute as the 
three years ending June 30, 1917, 35 and the Commission 

“ Record p. 15. 

u Ibid. 

M 41 S.L. 460 u sec. 204 (a). App. p. 72. 
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has found that this road was operated by the applicant 
from May 1, 1915, to July 21, 1917, it is obvious that re¬ 
quirement 4 has been met since the road was operated 
for more than two years by the applicant company. The 
record further shows that it was operated throughout 
the entire test period. 36 

(b) Requirement 5. Deficit Sustained. 

The report of the Commission shows further that 
plaintiff’s return to the Commission’s order of March 4, 
1920, covering operations over the short line for the 
period from January 1, 1918, to July 14, 1919, showed a 
credit in its favor of $407,720.97. 37 The report states 

“Excluding the deficit for the first six months of 
Federal control, the return as filed would indicate 
a net credit in its favor of $318,251.39. Later the 
company amended its claim by combining for the 
test period the operations over the old line with 
operations over the line from Cripple Creek to 
Divide, which was owned and operated during that 
period by the Midland Terminal Railway Company. 
For the Federal control period the company com¬ 
bined the operations over the line of the Midland 
Terminal from Cripple Creek to Divide and includ¬ 
ing trackage rights over the Colorado Midland 
from Divide to Colorado Springs, with the minor 
operations over that portion of the old line which 
had remained open for operation. * * * The 

consolidated return indicates a net credit in favor 
of the company of $317,048.34, computed on the 

" Rec. p. 15. 

17 Ibid. 
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basis of taxes paid, and $374,584.70, computed on 
the basis of tax accruals.” 38 

It is thus apparent that the consolidated return 
filed by the plaintiff 39 (in response to the Commission’s 
order) which has been finally audited by the Commis¬ 
sion as is shown by plaintiff’s exhibits 2 and 3, 40 showed 
that the plaintiff had sustained a deficit as between the 
test and federal control periods within the meaning of 
that language as interpreted by the Commission. 41 

(c) Requirement 6. Necessary Adjustment. 

It is also evident that plaintiff has submitted a con¬ 
solidated return which combined “for the test period 
the operations over the old line with operations over 
the line from Cripple Creek to Divide which was owned 
and operated during that period by the Midland Ter¬ 
minal Railway Company.” 42 This consolidated return 
was made to enable the Commission, in accordance with 
Section 209 to make a proper adjustment as required by 
the statute “in case of any lines acquired by, leased to 
or consolidated with the railroad or system of transpor¬ 
tation of the carrier at any time since the end of the 
test period and prior to the expiration of the guaranty 
period.” 

As we have already seen the plaintiff after operating 
the Short Line throughout the test period as lessee, at 
the expiration of the test and before the beginning of 
the federal control period acquired by lease the prop- 


" Record pp. 15, 16. 

*• Record pp. 5, 13, 15, 28, 38. 

40 Record pp. 53, 54. See also testimony E. H. Hartwell, Record 
p. 27. 

“ Record pp. 28, 29. 

** Record pp. 5, 13, 15, 28, 29. 
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erties of the Midland Terminal Railway and by assign¬ 
ment of that company trackage rights over the Col¬ 
orado Midland. 43 In order to comply with the statute 
therefore, it became and was necessary in order to make 
a proper comparison of test and federal control period 
operations, to consolidate plaintiff’s test period opera¬ 
tions with those of the Midland Terminal, since during 
the federal control period the plaintiff operated the Mid¬ 
land Terminal. 

As we shall later see the Commission does not deny 
that this consolidation was necessary or was required 
by statute, but claims that the consolidation should like¬ 
wise include the operations, during the test period, of 
that part of the Colorado Midland which extended from 
Divide to Colorado Springs. This claim of the Com¬ 
mission will be separately discussed. 44 

2. DUTY OF THE COMMISSION 

(a) Where the Same Railroad or System of Trans¬ 
portation Is Operated Without Change or 
Addition During Both Periods. 

The language of section 204 is free from ambiguity. 
The Commission is not vested with a discretion to de¬ 
termine what amount should be paid the carrier as 
compensation. It is not called upon to assess damages 
for the taking of private property. It is merely required 
to ascertain for each month of the federal control period 
during which the carrier’s property was operated privately 
the amount of operating income earned or the loss sus¬ 
tained, and to compare the results of the operations 

43 Record p. 15. 

44 Record p. 17. 
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during each month of the federal control period with 
the operations for the corresponding month of each of 
the three years of the test period. To illustrate: If a 
carrier earned $50,000 during the month of July, 1918, 
in making comparison with the test period the Com¬ 
mission must ascertain the earnings of the carrier for 
the month of July during each of the three years of the 
test period. If the average earnings for the month of 
July during the test period amounted to $60,000, the 
carrier, under the provisions of section 204 would be 
entitled to a credit of $10,000. This computation is 
made for each month of the federal control period dur¬ 
ing which the properties of the carrier were privately 
operated. The United States is credited with the net 
operating income of the carrier during the federal con¬ 
trol period for each month. The carrier is credited with 
the average net operating income earned during the 
test period for the corresponding months. If the total 
of credits to the carrier exceeds the total of credits to 
the United States under the provisions of section 
204 the Commission is required to issue to the 
carrier a certificate showing this difference. This cer¬ 
tificate when presented to the Secretary of the Treasury 
entitles the carrier to payment of the amount indicated. 

It is thus apparent from an analysis of the statute in¬ 
volved that the sole duty of the Commission is to de¬ 
termine a question of fact, namely, whether and to what 
extent the net earnings during the federal control period 
were less than the average net earnings for the corres¬ 
ponding months of the test period. This duty is 

mandatory and there is no power vested in the Com¬ 
mission having once ascertained the amount thus due 
the carrier to exercise any discretion. 
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In order to carry out the duty imposed upon it the 
Commission issued its order of March 4, 1920 45 which in 
effect required each carrier to file, with it, returns 
showing (a) the operating income earned or deficit sus¬ 
tained during each month of the federal control period; 
(b) the operating income earned or deficit sustained for each 
corresponding month of each year of the test period. 
The return showing the result of operations during the 
federal control period is designated in the statute as the 
“federal control return” and the return showing the result 
of operations during the test period is designated as 
the “test period return.” These returns when received 
by the Commission were audited by it and under sec¬ 
tion 20 (a) 46 of the Interstate Commerce Act the Commis¬ 
sion had full power which it exercised to examine and check 
up the books and records of the carrier for the purpose of 
determining the accuracy of the return filed and whether 
or not it reflected the true operating income of the carrier 
and whether the carrier’s books were kept in accordance 
with the accounting rules prescribed by the Commission. 

(b) Where, (as in the Instant Case) Additional 

Lines of Transportation not Operated by the 
Carrier During the Test Period Are Oper¬ 
ated by It During Federal Control Period. 

The duty of the Commission, where additional lines 
are operated during the federal control period is illus¬ 
trated by facts in the case at bar. 

In the instant case the carrier originally filed an in¬ 
correct return in that it showed the net operating in¬ 
come of the Short Line for each month of operation 

44 Record p. 8. 

44 Infra p. 29. 
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during the federal control period and operations of the 
same line during the corresponding months of the test 
period. 47 The carrier through a misinterpretation of the 
Commission’s order had failed to include operating 
income derived from operations over the Midland Ter¬ 
minal and the Colorado Midland during the period of 
federal control involved. Inasmuch as it operated two 
lines between Colorado Springs and Cripple Creek 
during the federal control period and only one line dur¬ 
ing the test period, it was obviously inconsistent with 
the letter and purpose of section 204 to compare the 
earnings thus derived during the federal control period 
from both lines with the earnings of one line during the 
test period. Congress having anticipated that this situ¬ 
ation might arise made provision for it in section 204. 
As we have seen this section requires railway operating 
income for the test period to be determined in accordance 
with the method prescribed in section 1 of the Federal 
Control Act and railway operating income for the fed¬ 
eral control period to be determined in accordance with 
the method prescribed in section 209 of the Transporta¬ 
tion Act, 1920. 

When we refer to these sections we find that section 
209 requires proper adjustment to be made 

“in case of any lines acquired by, leased to or con¬ 
solidated with, the railroad or system of transpor¬ 
tation of the carrier at any time since the end of the 
test period and prior to the expiration of the guar¬ 
anty period, 4 * * ” 48 

Section 1 of the Federal Control Act provides that 

47 Record p. 7, 11, 15. 

w App. p. 75. 
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If any lines were acquired by, leased to, or con¬ 
solidated with such railroad or system between 
July 1, 1914, and December 31, 1917, both inclusive, 

. and separate operating returns to the Interstate 
Commerce Commission were not made for such 
lines after such acquisition, lease or consolidation, 
there shall (before the average is computed) be 
added to the total railway operating income of 
such railroad or system for the three years ended 
June 30, 1917, the total railway operating income 

of the lines so acquired, leased, or consolidated, 

• 

for the period beginning July 1, 1914, and ending 
on the date of such acquisition, lease or consolida¬ 
tion, or on December 31, 1917, whichever is the 
earlier.” 49 

Under these statutes it is clear that plaintiff having 
acquired an additional line of transportation between 
Colorado Springs and Cripple Creek on July 21, 1917, 50 
which had not been operated by it during the test period 
it was necessary for the Commission to make some proper 
adjustment. It is equally clear that the adjustment to 
be made was a comparison of the income derived by 
plaintiff from operations of both lines of railroad during 
the federal control period, when the property was pri¬ 
vately operated, with the consolidated income earned 
from operations during the corresponding months of 
the test period by the carriers involved. In other words, 
having determined the net operating income derived 
by plaintiff from operations during the federal control 
period of the Short Line and from operations over the 
Midland Terminal and Colorado Midland this total sum 


*App. p. 70. 

10 Record pp. 3, 15. 
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should be credited to the United States and the plain¬ 
tiff should be credited with the total net operating 
income of the Short Line, Midland Terminal and that 
portion of the operating income of the Colorado Midland 
which was derived from traffic moving from Colorado 
Springs to Cripple Creek via Divide. The difference be¬ 
tween these two sums is clearly the amount to which plain¬ 
tiff is entitled under the provisions of this section. 

3. REASONS ASSIGNED BY COMMISSION FOR 
REFUSAL TO ISSUE CERTIFICATE 

With all due deference, it is somewhat difficult to de¬ 
termine from either of the reports of the Commission its 
exact reasons for its refusal to issue the certificate applied 
for. An analysis of these reports shows that the plain¬ 
tiff is clearly entitled to the l)enefits of section 204 but the 
Commission has determined that because of certain account¬ 
ing difficulties no proper comparison can be made of plain¬ 
tiff’s operations as between the test and federal control 
periods. In reaching this conclusion it treats the plaintiff, 
the Midland Terminal Company and the Colorado Midland 
as three independent carriers. 

Treating these as independently operated in both the test 
and federal control periods the Commission finds 

Comparison No. 1. That it cannot compare plaintiff’s 
operation of the Short Line during the federal control 
period with its operations of the same line during the test 
period because plaintiff operated additional lines of trans¬ 
portation during the federal control period and the bulk of 
its traffic was moved over these additional lines. 51 

Comparison No. 2. That a comparison of the operating 
income derived from traffic moving over the Midland Ter- 

81 Record p. 16. 
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minal and Colorado Midland during the federal control 
period with the operating income derived by the Colorado 
Midland from traffic moving between Divide and Colorado 
Springs during the test period shows that the net operating 
income during the federal control period is in excess of that 
earned during the test period. 52 

Comparison No. 3. That for purposes of comparison it 
cannot combine the operating income earned by the Short 
Line and the Midland Terminal during the test period with 
the operating income earned by the Colorado Midland from 
traffic moving from Colorado Springs to Cripple Creek via 
Divide during the test period without “resort to arbitrary 
and unsupported assumptions.” 53 

Considering these three suggested comparisons seriatim 

1. We of course, agree with the Commission that the 
federal control oj>erations of the Short Line should not be 
compared with the test period o|>erations of this line since 
this would be obviously unfair to the government. During 
the period of federal control plaintiff operated not only the 
Short Line from Cripple Creek to Colorado Springs but 
also the line composed of the Midland Terminal and Col¬ 
orado Midland. During the test period it oj>erated only the 
Short Line. All traffic controlled by plaintiff during the test 
period was moved over the Short Line whereas during the 
federal control period only a part of the traffic controlled 
by plaintiff was moved over this line. It is therefore 
unnecessary to consider this adjustment. 

2. It is equally true that the operations of the Midland 
Terminal during that part of the federal control period 
when it was leased to and ojjerated by the plaintiff as a 
part of its railroad or system of transportation should 

52 Record pp. lt>. 17. 

63 Record p. 17. 
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not and could not properly be compared with its operations 
as an independent carrier of the line from Divide 
to Cripple Creek during the test period. It would 
be manifestly unfair to the carrier to charge it with operat¬ 
ing income derived from all traffic moving between Colo¬ 
rado Springs and Cripple Creek during the federal control 
period and to credit it only with revenues derived for the 
corresponding months of the test period from traffic moving 
from Divide to Cripple Creek only, especially since during 
this period the Midland Terminal was operated as a con¬ 
necting carrier of the Colorado Midland, a competitor of the 
plaintiff during that period. It is therefore unnecessary to 
consider this adjustment. 

This leaves for consideration the third comparison or 
adjustment discussed by the Commission in its reports. In 
our view it is this comparison or adjustment that the statute 
requires to be made. As we have heretofore endeavored 
to show, inasmuch as the plaintiff acquired by lease and bv 
trackage agreement of the Midland Terminal and the Colo¬ 
rado Midland after the test and before the federal control 
period, it is the plain duty of the Commission in determining 
the amount due plaintiff to ascertain first, the operating in¬ 
come earned by plaintiff during the federal control period 
from all traffic moving l>etween Colorado Springs and 
Cripple Creek and to credit the United States with this 
amount. Second, to credit the carrier with operating in¬ 
come from all traffic moving between the same points over 
the Short Line, the Midland Terminal and the Colorado 
Midland during the test period. 

The Commission refuses to make this comparison on the 
theory that it is impossible to determine the combined net 
operating revenue earned during the test period, by the 
plaintiff, the Midland Terminal, and the Colorado Midland 
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because the Colorado Midland during that period han¬ 
dled other traffic besides that moving between Colorado 
Springs and Cripple Creek. On this point the Commis¬ 
sion says in its report: 

“Nor is there a comparable basis for computing the 
net results by including the operations of the Colorado 
Midland during the test period over the line from 
Divide to Colorado Springs for the reason that it 
would be impossible to ascertain the amount of income 
for the test period that could be used as a measure of 
compensating the company under Section 204 without 
‘resort to arbitrary and unsupported assumptions.’ ” 54 

The Commission apparently to support its conclusion 
that no proper comparisons can be made further con¬ 
tends that the Midland Terminal, the Short Line, and 
the Colorado Midland were independently operated and 
not as one system of transportation during the federal 
control period, and that the Short Line was practically 
abandoned during this period. We shall endeavor to 
show that neither of these contentions is supported by 
any evidence. 

4. THERE WAS NO JUSTIFICATION FOR THE 
COMMISSION’S CONCLUSION THAT OPER¬ 
ATING REVENUES OF THE COLORADO 
MIDLAND OVER LINE FROM DIVIDE 
TO COLORADO SPRINGS COULD 
NOT BE ASCERTAINED 

We submit that the Commission was not justified in 
finding that it would be impossible to ascertain the net 
operating income earned during the test period by the 


M 
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Colorado Midland from operations over the line from 
Divide to Colorado Springs. Section 204 requires the 
Commission, as soon as practicable after March 1, 1920, 
to ascertain the deficit here involved. Section 20, sub¬ 
section 5 of the Interstate Commerce Act 55 as amended 
contains inter alia the following provision: 

“The Commission shall at all times have access 
to all accounts, records, and memoranda, including 
all documents, papers and correspondence now or 
hereafter existing, and kept or required to be kept 
by carriers subject to this Act, and the provisions 
of this section respecting the preservation and de¬ 
struction of books, papers, and documents shall 
apply thereto, and it shall be unlawful for such 
carriers to keep any other accounts, records or 
memoranda than those prescribed or approved by 
the Commission, and it may employ special agents 
or examiners, who shall have authority under the 
order of the Commission to inspect and examine 
any and all accounts, records, and memoranda, in¬ 
cluding all documents, papers, and correspondence 
now or hereafter existing and kept or required to 
be kept by such carriers. This provision shall apply 
to receivers of carriers and operating trustee. The 
provisions of this section shall also apply to all 
accounts, records, and memoranda, including all 
documents, papers and correspondence now or here¬ 
after existing, kept during the period of Federal 
control, and placed by the President in the custody 
of carriers subject to this Act. 

(6) In case of failure or refusal on the part of 
any such carrier, receiver, or trustee to keep such 

“ 41 S. L. 493. 


29 


accounts, records, and memoranda on the books and 
in the manner prescribed by the Commission, or to 
submit such accounts, records and memoranda as are 
kept to the inspection of the Commission or any 
of its authorized agents or examiners, such carrier, 
receiver or trustee shall forfeit to the United States 
the sum of five hundred dollars for each such 
offense and for each and every day of the contin¬ 
uance of such offense, such forfeiture to be re¬ 
coverable in the same manner as other forfeiture 
provided for in this Act.” 

It was, therefore, within the power of the Commission 
to require the Colorado Midland to furnish it with the 
necessary data to enable the Commission to determine 
what revenue was derived from traffic over this line. 

It is, of course, obvious that since all traffic between 
Colorado Springs and Cripple Creek which passed over 
the Colorado Midland likewise passed over the Midland 
Terminal the total volume of traffic and the total 
amount earned could readily be ascertained from the 
books of the Midland Terminal. It is also obvious that 
wherever traffic passes over two or more lines the revenues 
derived of necessity are distributed or divided between such 
lines and no real difficulty should have been experienced 
in ascertaining the revenue derived by the Colorado Mid¬ 
land from traffic moving between Colorado Springs and 
Cripple Creek. 

With all due deference therefore we submit that the Com¬ 
mission had full power and authority and adequate facilities 
to ascertain the amount of operating income earned by the 
Colorado Midland during the test period from traffic 
moving over that line between Colorado Springs and Crip¬ 
ple Creek via Divide and that a mere accounting difficulty 
does not justify refusal on its part to comply with the 
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clear mandate of the act. We further submit that even 
assuming that it was difficult to ascertain the amount of 
operating income attributable to this traffic the Commis¬ 
sion could easily have determined and did determine whether 
or not during the test period the Colorado Midland operated 
at a loss or earned an operating income. If it earned any op¬ 
erating income a portion of this amount, if added to the 
operating income of the Short Line and the Midland Ter¬ 
minal during the test period would correspondingly in¬ 
crease the amount payable to plaintiff. Only in the case 
of an actual operating deficit would the government’s status 
be adversely affected by failure to consolidate the test period 
return of the Colorado Midland with that of the Short 
Line and the Midland Terminal. The record shows that 
“the net railway operating income of the Colorado Midland 
Railway Company for the operation of its entire line of 
261.1 miles was $22,157.85 for an average six months of 
the test period.’’ 56 

With deference we submit that it should not be necessary 
“to resort to arbitrary and unsupported assumptions” to 
conclude that some proportion of this income is attributable 
to traffic moving between Colorado Springs and Cripple 
Creek via Divide. 

In order to effect a settlement, however, the plaintiff 
nevertheless agreed to the elimination from the test period 
return of the operating income over the Colorado Midland 
derived from traffic moving from Colorado Springs to 
Cripple Creek, via Divide, although it was apparent that 
this would reduce the amount to which plaintiff was en¬ 
titled under the statute. 57 


** Record p. 39. 

57 Record p. 27, 28, 29, 68. 


31 


5. ALLEGED IMPOSSIBILITY OF PERFORMANCE 
NOT TENABLE GROUND FOR REFUSAL 
TO OBEY MANDATE OF CONGRESS 

From the Commission’s reports it is clear that the fun¬ 
damental reason for its refusal to ascertain the amount to 
which the plaintiff is entitled and to issue the certificate 
applied for is that it is “impossible to ascertain the 
amount of income for the test period that could be used 
as a measure of compensating the company under Section 
204 without resort to arbitrary and unsupported as¬ 
sumptions.'’ 

Apparently the Commission contends that wherever 
difficulties are encountered in ascertaining the difference 
between the net operating income during the test and 
federal control periods of a carrier, and such difficulties 
appear insurmountable, it has the power or discretion 
to decline to issue the certificate required by the statute. 

W hile the same statutes were not involved, a similar 
reason was apparently assigned by the Commission for 
disregarding the mandate of Congress in the case of 
the Kansas City Southern Railway Company v. Interstate 
Com mcrce Com mission . 58 

As we have seen in the instant case, the Commission 
has stated that “It would be impossible to ascertain the 
amount of income for the test period that could be used 
as a measure of compensating the company under Section 
204 without resort to arbitrary and unsupported assump¬ 
tions/' and 

“where such ascertainment is impracticable the pro¬ 
vision in the last sentence of paragraph (f) of that sec¬ 
tion would apply and the claim would be dismissed 
since the company enjoyed an income for that 

M 252 U. S. 178. 
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portion of the federal control period during which 
it privately operated this property/’ 59 

In the Kansas City Southern case supra, the Com¬ 
mission was required by an Act of Congress to investi¬ 
gate and report separately certain valuations. In re¬ 
fusing to carry out the mandate of Congress it contended 
that the statute involved a consideration by it of matters 
“beyond the possibility of rational determination” and 
called for “inadmissible assumptions” and the indulging 
in “impossible hypotheses” as to subjects “incapable of 
rational ascertainment.” In this case the Commission 
stated the basis of its refusal in even more emphatic 
terms than in the case at bar. 

Chief Justice White in delivering the opinion of the 
Court dealt with this subject as follows: (p. 187) 

It is true that the Commission held that its 
non-action was caused by the fact that the command 
of the statute involved a consideration by it of 
matters “beyond the possibility of rational deter¬ 
mination” and called for “inadmissable assumptions” 
and the indulging in “impossible hypotheses” as to 
subjects “incapable of rational ascertainment.” 

After pointing out that this conclusion of the Com¬ 
mission was erroneous, the Court said: (p. 188) 

“Finally even if it be further conceded that the 
subject matter of the valuation in question by the 
Act of Congress expressly directed to be made, 
necessarily opened a wide range of proof and called 
for the exercise of close scrutiny and of scrupulous 
analysis in its consideration and application, such 
assumptions we are of the opinion, affords no basis 

"Record p. 17. 
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for refusing to enforce the Act of Congress or what 
is equivalent thereto, of asserting the general power 
which the Act of Congress gave, and at the same 
. time disregarding the essential conditions imposed 
by Congress upon its exercise.” 

6. THERE WAS NO JUSTIFICATION FOR COM¬ 
MISSION’S CONTENTION THAT THE LINES 
OPERATED BY PLAINTIFF DURING THE 
FEDERAL CONTROL PERIOD DID 
NOT CONSTITUTE ONE SYSTEM 
OF TRANSPORTATION 

(a) Operations July 1, 1918, to Jan. 1 , 1919. 

The Commission refused to treat lines operated by 
plaintiff during the Federal Control Period as one “sys¬ 
tem of transportation” for the purpose of comparing its 
operations during this period with the combined opera¬ 
tions of the constituent companies during the test 
period. 60 

In holding that two or more lines cannot be treated 
as constituting one system of transportation merely 
because the control of each is held by the same holding 
company, the Commission completely ignored the 
circumstances under which the lines involved were 
operated during the period from July 1, 1918, to 

January 1, 1919. During this period the Short Line 
and Midland Terminal were operated by and in the 
name of plaintiff as lessee. That part of the Colorado 
Midland extending from Colorado Springs to Divide 
was operated under a trackage agreement entered into as 
between the Colorado Midland and the Midland Terminal, 


"Record p. 17. 
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which agreement was assigned to plaintiff when it leased 
the Midland Terminal.* 1 During this period therefore, it 
cannot be contended that these lines did not constitute 
one system of transportation within the meaning of the 
Act. 

According to the Commission’s findings of fact 

On July 21, 1917, it leased from the Midland 
Terminal Railway Company 29.4 miles of railroad 
between Cripple Creek and Divide, Colo., which 
that company had operated throughout the test 
period. As of the same date the company secured 
from the Colorado Midland Railroad Comany 
trackage rights over 26.9 miles of that company’9 
line between Divide and Colorado Springs, which 
had been operated as part of the Colorado Mid¬ 
land system during the test period. * * * On 

January 1, 1919, the Midland Terminal cancelled 
its lease to the company and resumed operation 
of its line between Cripple Creek and Divide, and 
also assumed the company’s trackage rights over 
the Colorado Midland between Divide and Colo¬ 
rado Springs * * *. On July 15, 1919, the 

company’s lease of the old line was terminated, 
due to default in the payment of interest on bonds, 
and all operations of the company then ceased. 62 

It thus appears that after plaintiff’s lines were re¬ 
linquished on June 29, 1918, 63 plaintiff as lessee privately 
operated for the succeeding six months (i.e., until 
January 1, 1919) the line of the Midland Terminal from 
Cripple Creek to Divide and under its trackage agree- 


“ Record p. 15. 

• Ibid. 

* Ibid. 
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ment operated trains over the Colorado Midland from 
Divide to Colorado Springs in addition to its operation 
of the Short Line. 

As above stated it can hardly be contended by the Com¬ 
mission that during this period these three lines did not 
constitute one system of transportation. After January 1, 
1919, it is true that the operations over the line from Cripple 
Creek to Divide and Divide to Colorado Springs were 
conducted in the name of the Midland Terminal and 
for this period the question raised by the Commis¬ 
sion whether these three lines can be considered one sys¬ 
tem of transportation is dependent upon whether or not two 
or more lines can be said to constitute one system of 
transportation within the spirit of the statute where the 
entire stock of each is owned by the same stockholder, 64 
where the lines involved are managed and controlled 
by the same officers and directors, 65 where the termini 
are the same, 66 and where practically all traffic between 
these terminii was through traffic controlled by these 
two routes. 67 While plaintiff's contention is that these 
lines continued to constitute one system of transporta¬ 
tion after January I , /p/p, it should be borne in mind 
that this question is not involved for the period from 
July 1 , 1918 , to January I, 1919 . 

(b) Operations January 1, 1919, to July 17, 1919. 

In so far as the operation of these lines after Jan. 1, 
1919, is concerned, the question here involved is, What 
relationship must exist as between two carriers to make 
them one system of transportation? It can hardly be 


“Record p. 26. 

“ Ibid. 

“Record p. 15. 

" Record pp. 15, 39. 
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contended that no “system of transportation'* can include 
two separate corporate entities. The court can, of course, 
take judicial notice of the fact that the various trunk 
line railroads which run through several states derive 
their corporate powers from the states and not from the 
federal government, since there is no act of Congress 
authorizing the issuance of charters to railroad com¬ 
panies. As a corporation created by one state can 
exercise its corporate powers in another only to the 
extent permitted by the laws of such other state, the 
court may likewise reasonably take judicial notice of 
the fact that such trunk lines are in many cases 
chartered in several different states. It is also apparent 
that where one line leases and operates the properties 
of another two corporate entities are involved and yet 
only one may be engaged in the business of operating a 
railroad. The test would seem to be therefore whether 
the properties of the two corporations are independ¬ 
ently or separately operated or are operated as a unit. 

We have been unable to find any decisions of the 
courts throwing any light on this subject. The Com¬ 
mission in the loweT court relied upon or at least 
counsel cited only the case of U. S., ex rel, Chicago, 
New York & Boston Refrigerator Co. vs. Interstate 
Commerce Commission. 6 * We submit that this case is 
not in point since the question there involved is merely 
whether a refrigerator car company which owned and 
leased cars to railroads was a common carrier within 
the meaning of the Transportation Act. That part of 
the decision cited by the Commission’s counsel in sup¬ 
port of its contention reads as follows: (p. 297) 

“265 U. S. 292. 
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The contention that the Car Company, if not a 
carrier by railroad, is a “system of transportation,’* 
and hence within the words of the statutory defi¬ 
nition, may be readily disposed of. The phrase 
forms part of the definition: “A carrier by rail¬ 
road, or partly by railroad and partly by water, 
whose railroad or system of transportation is under 
federal control,” etc. It is plain that the words, 
“whose railroad or system of transportation,” etc., 
are not to be read independently, but as qualifying 
the language immediately preceding; and they are 
to be taken distributively, as though the clause 
had read, “a carrier by railroad, whose railroad is 
under the Federal control, or a carrier partly by 
railroad and partly by water, whose system of 
transportation is under federal control.” 

Even if this language of the court can be said to have 
any bearing on the instant case, it can hardly be cited 
in support of the proposition that no system of trans¬ 
portation can include two corporate entities; nor can 
it be contended that under this language a system of 
transportation must consist of a carrier partly by rail 
and partly by water. Conceivably, the properties of a 
carrier by water might be owned by one corporation, 
and the carrier by rail by another and yet they might 
constitute one system of transportation within the 
meaning of this act. Nor is there any justification for 
the assumption that the language “carrier by railroad” 
means a corporation operating only one railroad. 
Giving this language its ordinary meaning a carrier by 
railroad obviously is one which uses a railroad or rail¬ 
roads for the transportation of passengers and/or 
freight. 
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In the case of State v. Can. Pac. R. R.fi 9 it was held 
that 

“The significance of the words ‘line or system’ (of 
a railroad) depends upon the subject to which 
they are applied and the connection in which they 
are used. They have not, in themselves, a mean¬ 
ing so clear and explicit that they must be inter¬ 
preted according to their ordinary and popular 
meaning regardless of the consequences of inter¬ 
pretation.” That as used in Rev. Stat. (1883) par. 
42, making “the gross transportation receipts of 
such railroad, line or system” the basis of an ex¬ 
cise tax on a railroad which lies partly within and 
partly without the state, or is operated as part of 
a line or system extending beyond the state “the 
words ‘line’ or ‘system’ cannot be disconnected with 
the word ‘railroad,’ of which they are predicated.” 

From this it appears that the word “system” as used 
has no well-defined nor technical meaning. If it is to 
be distinguished from the language “railroad” or “rail¬ 
road line” it at least conveys the idea of a combination 
of units and in the last analysis the relationship between 
the units would seem to be the determining factor in 
reaching a conclusion as to whether the properties of 
two or more railroads constitute one system of trans¬ 
portation. 

If this be true, the carriers here involved would seem 
clearly to constitute one system of transportation since they 
were owned by the same stockholder, operated by the 
same officers and directors, and served the same identical 
territory. So far as the public and private interests are 
concerned, it was immaterial by what route traffic was 

• 

" 100 Me. 202, 60 Atl. 901 
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handled and no question of competition existed. The 
revenues derived after paying operating expenses were 
necessarily paid to the same stockholder. Assuming there¬ 
fore this to be a case of first impression, there is full 
justification for treating the carriers here involved as 
one system of transportation after January 1, 1919, when 
the operations weTe conducted over the Midland route 
in the name of the Midland Terminal. Such a con- 
truction would not in any way be violative of or incon¬ 
sistent with any of the provisions of section 204 of the 
Transportation Act. The purpose of this section was 
to provide for the payment to owners of the railroad 
companies the same net operating income as such compa¬ 
nies earned during the test period. Inasmuch as both com¬ 
panies were owned by the same stockholder and operated 
by the same officers and directors selected by such stock¬ 
holder, and served the same territory, there seems to be 
no logical reason why they should be treated as separate 
or competitive carriers merely because two or more cor¬ 
porate entities were involved. 

If we are correct in this view, plaintiff is clearly 
entitled to a certificate for the deficit sustained during 
the period from January 1, to July 14, 1919, as well as 
for the period from July 1, 1918, to January 1, 1919. 
On the other hand, if the court does not hold that both 
lines constituted one system of transportation after 
January 1, 1919, plaintiff is nevertheless clearly entitled 
to a certificate for the period from July 1, 1918, to 
January 1, 1919, since during that period both lines were 
actually operated by and in the name of plaintiff. 
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7. THERE WAS NO JUSTIFICATION FOR COM- 
MISSION’S CONTENTION THAT OPERATIONS 
ON THE SHORT LINE WERE 
ABANDONED DURING THE FEDERAL 
CONTROL PERIOD 

(a) Evidence of Abandonment Insufficient to 
Support Order of Dismissal. 

In our view it is immaterial in the instant case whether 
or not operations on the Short Line were abandoned during 
any part of the federal control period, since the plaintiff 
during this period controlled both lines of transportation 
between the two points involved. 

If the plaintiff had operated a single track line between 
Colorado Springs and Cripple Creek during the test period 
and had constructed a double track after the test and before 
the federal control period so long as it charged itself with 
all revenues derived from traffic moving between thsee two 
points it would be immaterial whether it used one or both 
tracks in handling such traffic. By analogy having acquired 
another line between Colorado Springs and Cripple Creek 
after the test and before the federal control period, 
it would seem to be equally immaterial which line was used 
during the federal control period. 

It may be reasonably implied from the report of the 
Commission that if the plaintiff had rebuilt the bridge 
on the Short Line which was destroyed by fire and 
had routed all through traffic over this line, it would 
have been entitled to the certificate applied for, but since 
the plaintiff controlling both lines determined not to incur 
the expense of rebuilding the bridge, but instead routed 
all through traffic over its other line, the Commission has 
refused to issue the certificate applied for. In effect, there¬ 
fore, the Commission has penalized the plaintiff for its 
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economy in operation by refusing to issue to it the certifi¬ 
cate required by statute. Furthermore, from an exami¬ 
nation of the record in this case it is clear that there is no 
evidence to support the conclusion of the Commission that 
the Short Line was abandoned during the federal control 
period. On this point the Commission says: 70 

“Within the federal control period operations from 
June 30, 1918, to December 31, 1918, were conducted 
by the company and from Jan. 1, 1919 to July 14, 
1919, by the Midland Terminal with the exception of 
operations covering local traffic over the old line which 
were conducted by the company.” 

It concedes therefore that for the last six months of 
1918 the Short Line was operated by the plaintiff and that 
for the succeeding six months local traffic was handled by 
the plaintiff over the Short Line during the federal con¬ 
trol period and offers no evidence to show that the com¬ 
pany failed to handle any traffic originating on this line 
during any part of the federal control period. 

(b) Abandonment Theory of Commission Based 

upon Excerpts from Annual Reports Without 

According Plaintiff Opportunity to Answer. 

The record shows that the conclusion of the Commission 
that the Short Line was abandoned was not based solely 
upon the evidence submitted at the hearings accorded by 
the Commission to the plaintiff, but that certain matters 
were brought to the attention of the Commission by its 
Bureau of Finance and were considered by it which were 
not disclosed to plaintiff at either hearing. 

It will be observed that after the original hearing by Di¬ 
vision No. 4 and after the plaintiff had applied for a rehear- 

n Record p. 16. 
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mg by the full Commission, the Bureau of Finance prepared 
and submitted a tentative report to the Commission which 
report was introduced in evidence at the trial in the lower 
court. In this report the following statement appears: 70 * 

“During the period Jan. 1, 1919 to July 14, 1919, 
the Cripple Creek & Colorado Springs Railroad Com¬ 
pany performed no service over its own or leased lines 
with the exception of 578 local freight train miles 
and 95,934 electric passenger train miles. Since its 
principal source of revenue during said period was 
derived from the operation of interurban electric 
passenger trains which the Commission is required to 
exclude under the provision of paragraph (a) of Sec¬ 
tion 204 it is not entitled to benefit under said section.” 

It is true that this proposed report was not adopted by 
the Commission after hearing, but it is apparent that some 
member or members of the Commission may have been 
lead to believe that the operations during this period were 
those of an interurban electric line. 

As will appear from statement of plaintiff’s counsel 71 in¬ 
troduced in evidence in the lower court over plaintiff’s pro¬ 
test, by the defendant, the statement above quoted was 
based upon information said to have been taken from 
certain annual reports which were never introduced in evi¬ 
dence either before the Commission or before the lower 
court. It will further appear from the same statement in¬ 
troduced by Commission’s counsel that no part of the 
through traffic which constituted the principal source of 
revenue of plaintiff during both the federal control and 
test periods was ever moved by electric power and that the 
only use of electric power was for transporting miners in 

T ° a Record p. 41. 

n Record p. 71. 
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the Cripple Creek district between their homes and the 
mines. 

Reference is made to statement made by the Chairman 
of the Interstate Commerce Commission (at the hearing 
before that Commission) appearing on page 71 of the 
record. Counsel for the plaintiff having referred to the 
foregoing statement which appeared in the tentative re¬ 
port of the Bureau of Finance, the Chairman stated 

“Won’t you just indicate on what portion of that 
line the electric passenger train miles accumulated?” 

to which counsel replied 

“I am not able to do it.” It is the distance from 
certain small towns to these mines in Cripple Creek.” 

The Chairman: “In the Cripple Creek District?” 

Mr. Elliott: “Yes, the miners live in these towns 
around here. It is more economical to use the elec¬ 
trical equipment.” 

The Chairman: “There was some suggestion of 
running down to a point where the trestle went out. 
I do not understand that, because there never was 
electric equipment on that portion of the Short 
Line/' (Italics ours.) 

Mr. Elliott: “No sir, the only electric equipment 
was in this Cripple Creek district.” 

The portion referred to by the chairman, as having no 
electrical equipment was the line between Colorado Springs 
and Cripple Creek. 

We submit that if annual reports, other documents or 
other evidence submitted by the Bureau of Finance to 
the Commission were given consideration by the Com¬ 
mission, it was the duty of the Commission to require 
the Bureau of Finance to introduce this evidence at the 
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hearings accorded the plaintiff and to give the plaintiff 
an opportunity to rebut it, and that if no other grounds 
existed, the reports and orders of the Commission are 
void. 

In the case of U. S. and Interstate Commerce Commis¬ 
sion vs. the Abilene & Southern Ry. Co., ct al., 72 the Su¬ 
preme Court held void an order of the Commission based 
upon excerpts from annual reports which the Commission 
by general notice stated it would rely upon. The court 
held that this kind of notice was “tantamount to giving 
no notice whatsoever.” In delivering the opinion of the 
court Mr. Justice Brandeis said 

“* * the plaintiffs contend that the order is void 
because it rests upon evidence not legally before the 
Commission. It is conceded that the finding rests in 
part upon data taken from the annual reports filed 
with the Commission by the plaintiff carriers pur¬ 
suant to law. * * The parts of the annual reports in 
question were used as evidence of facts which it 
was deemed necessary to prove, not as a means of 
verifying facts of which the Commission, like a 
court, takes judicial notice. The contention of the 
Commission is that because its able examiner gave 
notice that ‘no doubt it will be necessary to refer to 
the annual reports of all of these carriers/ its rules 
of practice permitted matters in the reports to be 
used as freely as if the data had been formally in¬ 
troduced in evidence. 

The mere admission by an administrative tribunal, 
of matter which, under the rules of evidence applica¬ 
ble to judicial proceedings, would be deemed incom¬ 
petent, does not invalidate its order. * * But a find- 

”265 U. S. 274. 
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ing without evidence is beyond the power of the 
Commission. Papers in the Commission’s files are 
not always evidence of a case. * * Nothing can be 
treated as evidence which is not introduced as 
such. * * 

The right of the carriers to insist that the consid¬ 
eration of matter not in evidence invalidates the or¬ 
der was not lost by their submission of the case 
without argument, and by their acquiescing in the 
suggestion that the presentation of a tentative report 
by the examiner be omitted. While the course pur¬ 
sued denied to the Commission the benefit of that 
full presentation of the contentions of the parties 
which is often essential to the exercise of sound 
judgment, it cannot be construed as a waiver by the 
carriers of their legal rights. The general notice 
that the Commission would rely upon the voluminous 
annual reports is tantamount to giving no notice 
whatsoever. The matter improperly treated as evi¬ 
dence may have been an important factor in the con¬ 
clusions reached by the Commission. The order 
must, therefore, be held void.” (Italics ours.) 

It is submitted that the principles enunciated in the 
above case are equally applicable to the case at bar. The 
general notice given by the Director of Finance who pre¬ 
sided at the hearing, that plaintiff’s annual reports would 
be considered 73 was tantamount to giving no notice what¬ 
soever. See also Interstate Commerce Commission vs. 
Louisville & Nashville R.R. Co., 7 * where the court held 
that 

“Facts conceivably known to the Commission but 
not put in evidence will not support an order.” 

"Record p. 30. 

M 227 U. S. 88 See also Balto.-Ohio R. v. Int. Com. Com., 264 U. S. 
263. 
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In the instant case it is apparent that the Commission’s 
finding that the Short Line had been abandoned lead to 
its conclusion that proper comparisons could not be made 
as between the test and federal control periods and hence 
this finding was treated as an important, if not the de¬ 
termining factor in the conclusion reached by the Com¬ 
mission. It is equally apparent that this conclusion was 
based upon excerpts from certain annual reports, and 
other evidence not introduced at any of the hearings. 
This being true, this case comes clearly within the scope 
of the decisions above referred to. 


IN VIOLATION OF A FUNDAMENTAL PRINCI¬ 
PLE OF STATUTORY CONSTRUCTION THE 
COMMISSION HAS REFUSED TO GIVE 
EFFECT TO THE STATUTE WHICH 
REQUIRES A PROPER ADJUST¬ 
MENT TO BE MADE 

It is an elementary principle of statutory construction 
that every word and phrase of a statute should be given 
effect. As was stated by Mr. Justice Story in Market 
Co. v. Hoffman , 75 

“It is a cardinal rule of statutory construction that 
significance and effect shall, if possible, be accorded 
to every word. As early as in Bacon’s Abridgement, 
par. 2 it was said that 'a statute ought, upon the 
whole, be so construed that, if it can be prevented, 
no clause, sentence, or word shall be superfluous, 
void or insignificant.’ This rule has been repeated 
innumerable times.” 


*101 u. S. 115. 


47 


This language was cited with approval and applied in 
United States v. Lexington Mill Sr Elevator Co. 76 

In the instant case the Commission has ignored and 
treated as of no effect those provisions of Section 204 
which require it to make proper adjustment where addi¬ 
tional lines have been acquired after the test and before 
the federal control period. In other words it has de¬ 
clined to issue a certificate for the deficit shown on the 
consolidated returns even after auditing such returns and 
after finding that a balance is “indicated” as due to plain¬ 
tiff of a special amount. 

Nothwithstanding its clear duty in the premises it re¬ 
fuses to carry out the mandate of Congress on the 
ground that certain of its computations would involve 
the use of “arbitrary and unsupported assumptions”. 

In Kansas City Southern R. R. vs. Interstate Com¬ 
merce Commission 77 (heretofore adverted to) the Congress 
by the Valuation Act of March, 1913, imposed the duty 
upon the Commission to “investigate, ascertain, and report 
the value of all property owned or used by every common 
carrier subject to the provisions of the act.” One of the 
steps specified in the same section commanded that the 
Commission shall investigate and report the “present cost 


”232 U. S. 399. Among the many other cases in which this 
doctrine has been applied are: Louisville & Nashville R. R. Co. v. 
Mottley, 219 U. S. 467; Gulf, Refining Co. of La. v. MacFarland, 
264 U. S. 573; Blair v. Chicago, 201 U. S. 400; Brunswick Terminal 
Co. v. Baltimore National Bank, 192 U. S. 207; Barrett v. United 
States, 169 U. S. 228; United States v. Oregon etc. R. R. Co., 164 
U. S. 540; Petri v. Commercial Bank, 142 U. S. 649; Knight v. U. S. 
Land Assn., 142 U. S. 616; United States v. Fisher, 109 U. S. 143; 
Platt vs. Union Pacific R. R. Co., 99 U. S. 59; Rice v Minn. & N. W. 
R. R. Co., 1 Black. 379; Early v. Doe, 16 How., 616; United States 
v. Gooding, 12 Wheat., 460 Palmer v. Van Santvoord, 153 N. Y. 612; 
See also 1 Fed. Stat. Ann. (Second Edition) 46. 

71 252 U. S. 179. 
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of condemnation and damages or of purchase” of the 
“lands, rights of way and terminals owned and used for 
the purposes of a common carrier.” The Commission 
declined to so investigate and report on the ground that 
there was no reasonable foundation for such an estimate 
and that it could only be made upon inadmissable assump¬ 
tions, impossible hypotheses, etc. Mr. Chief Justice 
White, speaking for the court, however, said: (p. 187) 

“It is obvious from the statement we have made, 
as well as from the character of the remedy invoked 
—mandamus—that we are required to decide, not a 
controversy growing out of a duty performed, under 
the statute, but one solely involving an alleged re¬ 
fusal to discharge duties which the statute exacts. 
Admonishing as this does, that the issue before us 
is confined to a consideration of the section of the 
statute and the nonaction of the Commission in a 
matter purely ministerial, it serves also to furnish 
a ready solution of the question to be decided; since 
it brings out in bold contrast the direct and express 
command of the statute to the Commission, to act 
concerning the subject in hand, and the Commis- 
sion’s unequivocal refusal to obey such command.” 

So in the instant case, the Commission has expressly 
refused to discharge duties which the statute exacts; but 
at the same time has exercised a discretion (which the 
statute has expressly prohibited it from exercising) and 
has made a manifestly illegal and unfair finding based upon 
the exercise of that discretion which it now attempts to set up 
as a bar to the issuance of the writ of mandamus. To permit 
the Commission to set up as a defense to this action a de¬ 
cision based not upon the performance of the ministerial 
duty imposed by the statute but upon the exercise of an 
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unauthorized discretion in direct defiance of the act would 
be but to condone an usurpation of authority which to use 
the words of the Supreme Court in Roberts v. t 7 alcntinc 
(infra p. 60) 

“would be most unfortunate, as it would relieve 
from judicial supervision all executive officers in 
the performance of their duties, whenever they 
should plead that the duty required of them arose 
upon the construction of a statute, no matter how 
plain its language, nor how plainly they violated 
their duty in refusing to perform the act required.” 

It is submitted that the decision of the Commission is 
a nullity since it is based upon an assumed authority which 
it did not possess. 

This whole controversy has resulted from a misconcep¬ 
tion by the Commission of its relation to the subject, 
“resulting in a disregard on its part of the power of Con¬ 
gress and an unwitting assumption * * of authority which 
it did not possess.” ( Kansas City Southern R. R. vs. 
Interstate Commerce Commission (supra) 

9. IF SECTION 204 OF THE TRANSPORTATION 
ACT, 1920, HAD BEEN INTENDED BY THE 
CONGRESS TO VEST IN THE INTERSTATE 
COMMERCE COMMISSION THE ARBITRARY 
DISCRETION IT HAS SOUGHT TO EXERCISE 
ITS CONSTITUTIONALITY WOULD BE 

INVOLVED. 

We respectfully insist that section 204 in express terms 
imposes a purely ministerial duty upon the Commission 
and if the interpretation placed upon it by the Commission 
should be sustaned its constitutionality would immediately 
be brought into question. This section provides for the 
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payment of certain compensation to railroads .privately 
operated during the federal control period. It may be that 
without this express provision of the act such carriers 
might have been able to sustain an action for damages 
against the United States on the ground that the control 
of all trunk line traffic by the government in the operation 
of the through lines had resulted in destroying or taking the 
property of the owners of the so-called Short lines which 
depended upon the business of connecting carriers for their 
subsistence. While this question is not here involved, if 
we assume that the Congress intended this compensation 
to be accepted at the option of such carriers as a substitute 
for any claim for damages they might have, it is clear that 
the act prescribes the ministerial duty to be performed by 
the Commission and the method or formula to be followed 
by it in determining the amount to tbe paid to the carrier. 

Viewed from any aspect the power vested in the 
Commission to ascertain by the application of the 
method or formula prescribed the amount due is the 
power merely to find a fact. If we assume on the other 
hand, that except for this provision of the Transpor¬ 
tation Act carriers privately operated during the federal 
control period could not sustain any claim against the 
United States for just compensation or damages, it then 
becomes clear that this act of Congress constitutes a 
recognition of a moral or honorary obligation. If this 
be true it is manifest that Congress has not only not 
delegated to the Commission the power to exercise any 
discretion in determining which carriers shall and which 
shall not receive the compensation provided, but that 
the Congress is without the constitutional power to dele¬ 
gate any such authority. It should be borne in mind 
in this connection that the Congress had expressly pro¬ 
vided in the Federal Control Act that carriers released 
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from federal control were not thereafter entitled to re¬ 
ceive any compensation. 78 Whether or not carriers re¬ 
leased from federal control could sustain suits for dam¬ 
ages against the United States without any enabling act 
from Congress, it would seem to be clear that the inten¬ 
tion of Congress in this case was to recognize a moral 
or honorary obligation. 

(a) CONGRESS HAS THE RIGHT TO RECOGNIZE MORAL OR 
HONORARY AS WELL AS LEGAL OBLIGATIONS. 

It is well settled that the Congress has the power to 
recognize and to provide for the payment of claims 
against the government which could obtain no recogni¬ 
tion in a court of law but which grow out of general 
principles of right and justice and are based solely upon 
considerations of a moral or honorary nature. 79 

The reason for extending the benefits of the act to 
carriers, released from federal control, is clearly shown 
in the minority report of the committee to which Senate 
bill 3751 was referred. The Senate bill as first reported 
out apparently made no provision for the guaranty of 
compensation to the so-called short lines. The minority 
report in dealing with this question states : 80 

“It is obvious that there are a large number of 
short line roads which will not be affected by gov¬ 
ernment operation, and as to these nothing is said; 
but on the other hand, there are a large number of 
comparatively short roads which compete with the 
trunk lines for traffic, and these roads will be abso¬ 
lutely destroyed if some arrangement is not made 

n Sec. 14, Fed. Control Act. (App. p. 71.) 

79 U. S. v. Realty Co., 163 U. S. 427. 

*° Minority report No. 356—Senate. 

65th Congress, 2d Sess., Part 2, Feb. 11, 1918. 
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for their protection. While in a sense their opera¬ 
tion by the government may not be necessary for the 
successful conduct of the war, they have all been 
built to give the communities which they serve 
relief from the monopoly of the trunk lines. The 
welfare of the localities through which they pass is 
dependent upon their existence and public life de¬ 
mands their full and complete operation. If their 
relations with the trunk lines are destroyed by the 
diversion of traffic which they have heretofore car¬ 
ried the outcome is perfectly clear. When the war 
ends and the big systems are restored these small, 
independent, competitive roads will fall into the 
hands of the great systems for substantially nothing. 
It is probable that if these roads were taken over 
the liability which the government assumes would 
not be materially, if at all, increased, but even if it 
is enhanced by a small amount, the government can 
well afford to take something from the excessive 
compensation which it proposes to guarantee to the 
big roads in order to save some of the little ones." 

The bill as finally enacted included the provision above 
referred to which extended to competing and connecting 
short lines substantially the same guaranty that was ex¬ 
tended to lines actually operated. This may be regarded 
as a moral or honorary obligation which the Congress 
clearly had the right to recognize. 

As stated by the court in the case of United States vs. 
Realty Company, (supra) when speaking of moral or 
honorary claims against the government: 

“Their recognition depends solely upon Con¬ 
gress and whether it will recognize claims thus 
founded must be left to the discretion of that body.” 
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And again, in dealing with the same subject, the court 
said (p. 440): 

“To no other branch of the government than 
Congress could any application be successfully 
made on the part of the owners of such claims or 
debts for the payment thereof.” 


(b) CONGRESS CAN NOT DELEGATE POWER TO RECOGNIZE 
MORAL OR HONORARY CLAIMS 

It is thus clear that the recognition of moral claims 
against the government is solely a congressional power 
and in the exercise of that power the Congress alone 
can determine what claims shall be recognized and 
paid. It can not delegate to an administrative body 
an absolute discretion to recognize such claims but can, 
of course, prescribe the conditions under which such 
claims may be recognized and paid and vest in an ad¬ 
ministrative body or official the right to determine when 
the facts bring it within the class of cases that have 
been recognized. 81 

The Congress could not vest in the executive branch of 
the government an arbitrary discretion to determine which 
roads should receive and which should not receive such 
compensation since this would involve a delegation of its 
j>ower to recognize moral or honorary obligations which 
power is vested solely in the Congress. Such delegation 
would clearly be a delegation of the full legislative power 
and discretion with respect to the payment of such claims 
and would hence be invalid. 82 


81 Guthrie Natl. Bk. v. Guthrie, 173 U. S. 528; U. S. v. Realty Co. 
163 U. S. 427: Town of Guilford v. Supervisors. 13 N. Y., 143; 
Pde Roiule & Co., I lie. v. U. S. Sugar Equalization Ikl. 299 Fed. 659. 
81 Field v. Clark—143 U. S. G49. 
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(c) CONGRESS CAN NOT DELEGATE ITS POWER TO MAKE 

LAWS 

While the Congress can not, of course, delegate its 
power to make a law, it can, as stated in Field v. Clark 
(supra) : 

“Make a law to delegate a power to determine 
some fact or state of things upon which the law 
makes or intends to make its own action depend.” 

In defining this distinction the case of Cincinnati, etc. Ry. 
Co. v. Commissioners of Clinton C 0., 83 is quoted from as 
follows: 

“The true distinction, therefore, is between the 
delegation of power to make the law, which neces¬ 
sarily involves a discretion as to what it shall be, 
and conferring an authority or discretion as to its 
execution to be exercised under and in pusuance 
of the law. The first can not be done; to the 
latter no valid objection can be made.” 

If we are correct in our view the statute here involved, 
if treated as a recognition of a moral or honorary obliga¬ 
tion, must be declared unconstitutional if it is con¬ 
strued as vesting an absolute discretion in the Commission. 
This being true it should not be so construed if any 
other construction is possible. It hardly needs any cita¬ 
tion of authority for the proposition that where one 
construction necessitates declaring an act unconstitutional 
it should not be adopted if any other construction is pos¬ 
sible which would not lead to this result. As stated by 
Mr. Justice Pitney, in St. Louis Southwestern R. Co. v. 
Arkansas : 84 


M 1 Oil. St. Reports, 778. 
M 235 U. S. 350. 
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“No canon of construction is better established or 
more universally observed than this, that if a statute 
will bear two constructions, one within the other be¬ 
yond the constitutional power of the law-making 
body, the courts should adopt that which is con¬ 
sistent with the Constitution, because it is to be pre¬ 
sumed that the legislature intended to act within the 
scope of its authority.” 

We submit that the language of section 204 is not sus¬ 
ceptible of the interpretation placed upon it by the Commis¬ 
sion and it should be unnecessary to invoke the foregoing 
principles since no such ambiguity exists as makes neces¬ 
sary a reliance upon such principles. We call attention 
to these cases merely to show that the Congress not only 
did nr t but that it could not constitutionally vest in the 
Commission the arbirtrary discretion claimed. 


LEGAL GROUND ASSIGNED BY COMMISSION 
FOR REFUSAL TO ISSUE CERTIFICIATE 

From the foregoing analysis of the reports of the 
Commission, it is evident that the only legal ground 
assigned is that where it is difficult “without arbitrary 
and unsupported assumptions” to make a comparison 
required by the statute, the certificate may be refused un¬ 
der the last sentence of paragraph (f) of Section 204 
which reads as follows: 

“In the case of a carrier which operated its rail¬ 
road or system of transportation for less than a 
year during or for none of the test period, the fore¬ 
going computations shall not be used, but there shall 
be payable to such carriers its deficit in railway 
operating income for that portion as a whole of the 
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period of federal control during which it operated 
its own railroad or system of transportation.” 85 

The Commission having found that plaintiff operated 
its railroad or system of transportation for more than 
two years of the test period, and all lines involved having 
been operated throughout that period, it is clear that this 
provision can have no application to the instant case. The 
purpose and effect of Section 204 (f) and of the pro¬ 
vision referred to, is manifest when we consider the 
history of this legislation. The test period return is made 
the basis for computing the compensation to be paid car¬ 
riers meeting the requirements of Sec. 204 a. It is 
merely the yardstick to be used in measuring the compen¬ 
sation the statute provides shall be paid such carriers. 

When a road had not been operated for a sufficient 
period during the three preceding years to make it pos¬ 
sible to determine its average earnings, obviously this 
measure of compensation could not be used and in such 
cases Congress merely provided by Section 204 (f) that 
such carriers should only be reimbursed for actual deficits 
sustained. As all of the properties here involved were 
operated during the test period for the length of time re¬ 
quired under the statute, it is clear that this section can¬ 
not be held to apply to the case under consideration. 

THE COURT ERRED IN SUSTAINING OBJECTION 
OF COMMISSION TO QUESTION ASKED 
PLAINTIFF’S WITNESS WHETHER HE 
HAD EVER FAILED OR REFUSED 
TO FURNISH ANY INFORMATION 
CALLED FOR BY THE COMMISSION. 

In the trial of this cause the Secretary and Auditor for 
plaintiff was asked whether as an officer of the plaintiff he 

“41 8. L. 460, App. p. 74. 
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had ever failed or refused to furnish any information called 
for by the Commission. 86 The court on its own motion 
held this question inadmissible. It is submitted that the 
court erred in declining to permit the witness to answer 
a question which was obviously intended to show that the 
Commission’s failure to perform the duty required of it 
was not due to any act or omission on the part of the 
plaintiff. 


THE COURT ERRED IN OVERRULING PLAIN¬ 
TIFFS’ OBJECTION TO THE INTRODUCTION IN 
EVIDENCE OF ARGUMENT OF COUNSEL BE¬ 
FORE THE COMMISSION FOR THE PURPOSE 
OF SHOWING THAT PLAINTIFF WAIVED ITS 
RIGHT TO HAVE THE OPERATING INCOME 
OF THAT PORTION OF THE MIDLAND 
ROUTE FROM DIVIDE TO COLORADO 
SPRINGS (BEING A PART OF THE COL¬ 
ORADO MIDLAND) INCLUDED IN ITS 
RETURNS FOR THE PURPOSE OF 
COMPUTING THE DEFICIT 
SUSTAINED. 

While it is not denied that by way of compromise counsel 
for the plaintiff offered to accept an adjustment which left 
out of account operating income earned by the Colorado 
Midland on traffic moving between Colorado Springs and 
Cripple Creek via Divide, it was error on the part of the 
lower court to receive in evidence over objection of the 
plaintiff this compromise offer. Such an offer is clearly 
inadmissible because of its irrelevancy to the issue. 87 


“Record p. 60. 

** Record p. 61, 76. 16 Corpus Juris 946 and cases cited. 
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JURISDICTION OF COURT 

We submit that the courts have uniformly held that 
mandamus is not only an appropriate remedy in cases 
of this sort but is the only remedy available: 88 

As stated by the court in Board of Liquidation v. 

McComb 89 

It has been well-settled that when a plain official 
duty, requiring no exercise of discretion, is to be per¬ 
formed and performance is refused, any person who 
will sustain personal injury by reason of such refusal 
may have a mandamus to compel its performance. 

The position of the Commission, as stated by its 
counsel in brief filed with the lower court is that “the 
Commission clearly had before it a case involving judg¬ 
ment and discretion under the statute.” With this 
as a premise it is contended that the Commission has 
heard and determined the rights of plaintiff and that its 
action should not and cannot legally be reviewed by the 


“Blair v. Union Pacific R. R M (Ct. App. D. C.) 53 W. L. R. 279; 
Blair vs. Berkenstock, et al., (Ct. App. D. C.) 53 W. L. R. 533; 

Work v. Rives, .... U. S.. 69 L. ed. (Adv. Op.) 365; Work 

v. McAlester-Edwards Coal Co., 262 U. S. 200; Work v. Mosier, 261 
U. S. 352; Kansas City Southern Ry. v. Interstate Commerce Com¬ 
mission, 252 U. S. 179; Simons, In re., 247 U. S. 321; Louisville 
Cement Co. vs. Interstate Commerce Commission, 246 U. S. 638; 
United States, ex parte, 242 U. S. 227; Lane v. Hogland, 244 U. S. 
174; Interstate Commerce Commission v. Humbolt Steamship Co., 
224 U. S. 474; Metropolitan Water Co., ex parte., 220 U. S. 539; 
Ballinger v. U. S., 216 U. S. 240; Parish v. MacVeigh, 214 U. S. 124; 
Garfield v. U. S., 211 U. S. 249; Connaway, Ex parte., 178 U. S. 
421; Roberts v. Valentine, 176 U. S. 221; Butterworth v. U. S., 112 
U. S. 50; IJ. S. v. Schurtz, 102 U. S. 376; Board of Liquidation v. 
McComb, 92 U. S. 531; Kendall v. U. S., 12 Pet. 524; Ketchum Coal 
Co., v. District Court, 159 Pac. 737; 26 Cyc. 190; 38 Corpus Juris 
597. 

"92 U. S. 531. 
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court. As we have endeavored to make clear the court 
is not in this case called upon merely to review the act 
of an administrative body or to interfere with an execu¬ 
tive officer of the government in the exercise of his 
ordinary official duties; and the rule laid down in the 
early case of United States, ex rel, Dunlap vs. Black, 90 
and other similar cases, has no application here. The 
Supreme Court of the United States has consistently 
distinguished between such cases and cases where an ad¬ 
ministrative body is required by the express terms of the 
statute to perform some act. As illustrating this point, in 
the case of Roberts v. United States, ex rel, Valentine, 91 the 
Treasurer of the United States was required by an act 
of Congress to pay the interest on certain certificates 
which had been redeemed by him. The treasurer hav¬ 
ing refused a writ of mandamus was issued. In dis¬ 
tinguishing this case from the Black and other earlier 
cases the court said: (p. 230) 

“In this case the facts are quite different. There 

is but one act of Congress to be examined, and it 

% 

is specially directed to the Treasurer. We think 
its construction is quite plain and unmistakable. 
It directs the Treasurer to pay the interest on the 
certificates which had been redeemed by him, and 
the only question for him to determine was 
whether these certificates had been redeemed 
within the meaning of that Act. That they were, 
we have already attempted to show, and the duty 
of the Treasurer seems to us to be at once plain, 
imperative, and entirely ministerial, and he should 

have paid the interest as directed in the statute. 

******* 


•*128 U. S. 40. 

" 176 U. S. 221. 
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Unless the writ of mandamus is to become 
practically valueless, and is to be refused even 
where a public officer is commanded to do a par¬ 
ticular act by virtue of a particular statute, this 
writ should be granted. Every statute to some 
extent requires construction by the public officer 
whose duties may be defined therein. Such officer 
must read the law, and he must therefore in a 
certain sense, construe it, in order to form a judg 
ment from its language what duty he is directed 
by the statute to perform. But that does not 
necessarily and in all cases make the duty of the 
officer anything other than a purely ministerial 
one. If the law direct him to perform an act in 
regard to which no discretion is committed to him, 
and which, upon the facts existing, he is bound to 
perform, then the act is ministerial, although de¬ 
pending upon a statute which requires, in some 
degree, a construction of its language by the offi¬ 
cer. Unless this be so, the value of this writ is 
very greatly impaired. Every executive officer 
whose duty is plainly devolved upon him by statute 
might successfully plead that the performance of 
the duty involved the construction of a statute by 
him, and therefore it was not ministerial, and the 
court would on that account be powerless to give 
relief. Such a limitation of the powers of the 
court, we think, would be most unfortunate, as it 
would relieve from judicial supervision all execu¬ 
tive officers in the performance of their duties, 
whenever they should plead that the duty required 
of them arose upon the construction of a statute, 
no matter how plain its language, nor how plainly 
they violated their duty in refusing to perform the 
act required.” 
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This language of the court was quoted with approval 
in Lane v. Hogland 92 and affirmed in Work v. Mosier?* 
and Work v. McAlester-Edwards Coal Co. 94 

The principles heTe enunciated are applicable to the 
case at bar. The Commission was required by man¬ 
date of Congress upon investigation to determine the 
operating income of carriers entitled to the benefits of 
the act, for each month of the federal control period or 
the deficit sustained; the operating income of such 
carriers for the corresponding months of the test 
period; to credit the United States with the net oper¬ 
ating income earned during the federal control period 
and to credit the carrier with the net operating income 
earned during the corresponding months of the test 
period. If the credits to the United States are less 
than the credits to the carrier the Commission is man- 
datorially required to issue certificate for the sum thus 
found to be due. The statute goes further, and pre¬ 
scribes the method of adjustment to be followed, where, 
as in the present case, the lines operated during the 
federal control period include railroads or systems of 
transportation independently operated during the test 
period. Congress has, therefore, not only prescribed 
the duty to be performed but also the manner of its per¬ 
formance and has not vested in the Commission any 
discretion to refuse to issue a certificate for any sum 
found to be due as a result of the debits and credits 
provided for in the act; nor has Congress, under the 
express terms of the act, vested any discretion in the 
Commission to refuse to consolidate the operating in¬ 
come of roads acquired after the test period but before 

"244 U. S. 174. 

"261 U. S. 352. 

"262 U. S. 200. 
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the beginning of the federal control period. On the 
contrary it specifically requires this act to be done. 

In Blair vs. Union Pacific Railroad Co. 9S this court 
had before it the question of the duty of the Com¬ 
missioner of Internal Revenue under an internal revenue 
statute providing in part that “the amount of the excess 
shall be credited.” In affirming the judgment of the 
lower court directing the issuance of a writ of mandamus 
against the Commissioner this court said: 

The duty imposed upon respondent, according to 
the conceded facts in this case, was mandatory, not 
discretionary, the language of the statute is “the 
amount of the excess shall be credited”; the courts 
therefore have jurisdiction to determine the correct 
construction of the statute and to compel the re¬ 
spondent to proceed accordingly. 

This case is strikingly in point with the case under con¬ 
sideration, since the duty of the Commission is merely 
to credit the carrier with the excess of operating income 
earned during the test period over that earned during 
the federal control period and to issue a certificate for 
this excess. 

IF A STATUTE WHICH PRESCRIBES A DUTY 
PROVIDES NO REMEDY MANDAMUS WILL LIE 

In the instant case the statute prescribes a mere minis¬ 
terial duty to be performed by the Commission which it 
has refused to perform. The act affords no method by 
which the plaintiff can secure redress. It can neither ap¬ 
peal from the decision of the Commission nor prosecute a 
writ of error thereto, nor can it of its own motion initiate 
a direct proceedings for review of the order dismissing 

M 53 W. L. R. 279 (Ct. App. D. C.) 
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plaintiff’s application. The fact that there is no other 
remedy available to plaintiff justifies its right to seek 
relief by mandamus . 96 

THE COMMISSION’S ACTION OPERATES AS A 
DENIAL OF JURISDICTION BECAUSE OF 
MISUNDERSTANDING OF THE LAW 

Although the Commission has made a finding in this 
case, it has resulted from a misconception of its obli¬ 
gations under the statute and a direct refusal to carry 
out the duties exacted by the act. This has resulted 
in a denial of jurisdiction to entertain plaintiff’s appli¬ 
cation . 97 

In such cases the courts may correct such error on 
petition for mandamus where the erroneous decision 
cannot be reviewed on appeal or writ of error . 98 

In Louisville Cement Co. vs. Interstate Commerce 
Commission (supra) by mistake in printing its tariffs, 


“Blair v. Union Pacific R. R. (Ct. App. D. C.) 53 W. L. R. 279; 
Blair v. Berkenstock, et al., (Ct App. D. C.) 53 W. L. R. 533; Balti¬ 
more & Ohio R. R. v. U. S. et al., 264 U. S. 264 (note) ; Interstate 
Commerce Commission v. Waste Mfgrs. Assn., 260 U. S. 35; Matthew 
Addy Steamship & Commerce Corp., In matter of., 256 U. S. 420; 
Chicago, R. I. & P. R. R., In re., 255 U. S. 276; Raymond J. Tiffony, 
In re., 252 U. S. 37; Kansas City Southern Ry. vs. Interstate Com¬ 
merce Commission, 252 U. S. 178; Louisville Cement Co., v. Inter¬ 
state Commerce Commission, 246 U. S. 638; Park Square Auto Sta¬ 
tion, Ex parte, 244 U. S. 412; Harding, Ex parte, 219 U. S. 363; 
Hoard, Ex parte, 105 U. S. 578. 

“ Louisville Cement Co. v. Interstate Commerce Commission, 246 
U. S. 637; Interstate Commerce Commission v. Humbolt Steamship 
Co., 224 U. S. 474. 

" Louisville Cement Co. vs. Interstate Commerce Commission, 246 
U. S. 637; Interstate Commerce Commission v. Humbolt Steamship 
Co., 224 U. S. 474; Ex parte Russell, 13 Wall. 664; Ex parte Scholl- 
inberger, 96 U. S. 369; in re Parker, 131 U. S. 221; Re Grossmayer, 
177 U. S. 548. 
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the published rate of the Louisville & Nashville R. R. 
Co., from the mines in Kentucky to Speeds, Ind., was 
increased in July, 1906, from $1.00 to $1.10 per ton. 
The old rate was collected until the following Febru¬ 
ary when this error was discovered and the increased 
rate charged until the next April when the former rate 
was restored. Relator upon demand also paid in 1911 
the increased rate for the period prior to February. 
The following November it filed petition with the Com¬ 
mission asking for an order permitting the railroad 
company to refund the entire amount. The Commis¬ 
sion allowed part but held that because the requirement 
of section 16 of the act that 

“all complaints for the recovery of damages shall 
be filed with the Commission within two years 
from the time the cause of action accrues and nor. 
thereafter” 

part of the overcharge was barred from consideration. 
The Supreme Court of the District of Columbia and 
this court on appeal denied petition of relator for a 
writ of mandamus on the ground, to quote from the opinion 
of the Supreme Court of the United States (p. 640) 

“that the Commission entertained jurisdiction 
over the portion of the relator's claim which was 
reviewed; that in the exercise of that jurisdiction 
it held the claim to be barred; and that this was 
an exercise of discretion committed by law to the 
Commission which was not subject to control by 
writ of mandamus.” 

This the Supreme Court held to be error and directed the 
writ to issue. In the case now before the court the Commis¬ 
sion has expressly declined to obey the injunction of 
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the statute and has dismissed plaintiff’s claim based 
upon an exercise of a discretion the authority for which 
it can point to no statute. It has held that it would 
be improper to make the comparison exacted by the 
statute for the redress of which plaintiff’s only recourse 
is by petition for writ of mandamus. 


66 


CONCLUSION 


Inasmuch as the lower court filed no written opinion 
and in its order of dismissal assigned no ground for its 
action, it has been necessary in the foregoing discussion 
to consider each aspect of this case with much more detail 
than would have been necessary if the Commission had 
more clearly and definitely stated its grounds of refusal 
or if the lower court had indicated upon what ground the 
mandamus applied for was refused. In the absence of 
any clear cut issues we have endeavored to anticipate argu¬ 
ments that may be made by the Commission’s counsel in 
support of the action of the Commission and of the lower 
court. 

Briefly summarizing the possible points involved, we 
respectfully submit that the judgment of the Supreme Court 
of the District of Columbia should be reversed and the 
cause remanded with instructions to issue a peremptory 
writ of mandamus as prayed for in the petition of plaintiff 
for the following reasons: 

1. That the Commission’s refusal to issue the cer¬ 
tificate is based upon an obvious error of law in that 
section 204 (f) does not authorize it to refuse to issue 
the certificate in this case on the ground that no actual 
operating deficit was sustained. 

2. That findings of material facts in the case were 
based in part at least upon annual reports not properly 
a part of the record. 

3. That the Commission’s finding that the deficit 
here involved can not be ascertained without resort to 
arbitrary and unsupported assumptions is not supported 
by the evidence and that even if supported the alleged 
impossibility of performance is no excuse for the fail¬ 
ure to carry out the express mandate of the Congress. 
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4. That the Commission’s action in refusing to treat 
as one system of transportation lines operated by the 
plaintiff during the federal control period and in mak¬ 
ing or attempting to make independent comparisons 
of the constituent companies involved constitutes a 
clear violation of those provisions of the act which 
expressly require the Commission in such cases to 
make proper adjustment where lines operated during 
the federal control period were not operated by the 
same company during the test period. 

5. That the statute clearly requires the Commission 
to compare the consolidated test period return of the 
constituent lines with the consolidated federal con¬ 
trol return in order to make the equitable ad¬ 
justment provided for by the statute and to thus 
ascertain the deficit sustained which is reimbursable 
under the statute. 

6. That the refusal of the Commission to carry 
out the mandate of the statute operates as a denial 
of jurisdiction; that mandamus is the only remedy 
available to plaintiff and under the uniform decisions 
of the Supreme Court of the United States mandamus 
may issue in this case. 

7. That the Congress did not and could not delegate 
to the Interstate Commerce Commission the discretion 
it has attempted to exercise in this case. 

Respectfully submitted 

Milton C. Elliott, 

C. C. Hamlin, 

Robert R. Faulkner, 
Counsel for Appellant. 
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APPENDIX 


[PROVISION FROM THE ARMY APPROPRIATION 

ACT, AUGUST 29, 1916.] 

* * * * * 

The President, in time of war, is empowered through 
the Secretary of War, to take possession and assume 
control of any system or systems of transportation, or 
any part thereof, and to utilize the same, to the exclu¬ 
sion as far as may be necessary of all other traffic thereon, 
for the transfer or transportation of troops, war material, 
and equipment, or for such other purposes connected 
with the emergency as may be needful or desirable. (39 
S. L. 645.) 

♦ * * * * 

FEDERAL CONTROL ACT. 

Sec. 1 . That the President, having in time of war 
taken over the possession, use, control, and operation 
(called herein Federal control) of certain railroads and 
systems of transportation (called herein carriers), is 
hereby authorized to agree with and to guarantee to any 
such carrier making operating returns to the Interstate 
Commerce Commission, that during the period of such 
Federal control it shall receive as just compensation an 
annual sum, payable from time to time in reasonable 
installments, for each year and pro rata for any frac¬ 
tional year of such Federal control, not exceeding a sum 
equivalent as nearly as may be to its average annual 
railway operating income for the three years ended June 
thirtieth, nineteen hundred and seventeen. 

That any railway operating income accruing during 
the period of Federal control in excess of such just com¬ 
pensation shall remain the property of the United States. 
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In the computation of such income, debits and credits 
arising from the accounts called in the monthly reports 
to the Interstate Commerce Commission equipment 
rents and joint facility rents shall be included, but debits 
and credits arising from the operation of such street 
electric passenger railways, including railways com¬ 
monly called interurbans, as are at the time of the agree¬ 
ment not under Federal control, shall be excluded. If 
any lines were acquired by, leased to, or consolidated 
with such railroad or system between July first, nineteen 
hundred and fourteen, and December thirty-first, nine¬ 
teen hundred and seventeen, both inclusive, and separate 
operating returns to the Interstate Commerce Commis¬ 
sion were not made for such lines after such acquisi¬ 
tion, lease, or consolidation, there shall (before the aver¬ 
age is computed) be added to the total railway operating 
income of such railroad or system for the three years 
ended June thirtieth, nineteen hundred and seventeen, 
the total railway operating income of the lines so acquired, 
leased, or consolidated, for the period beginning July 
first, nineteen hundred and fourteen, and ending on the 
date of such acquisition, lease, or consolidation, or on 
December thirty-first, ninteen hundred and seventeen, 
whichever is the earlier. The average annual railway 
operating income shall be ascertained by the Interstate 
Commerce Commission and certified by it to the Presi¬ 
dent. Its certificate shall, for the purpose of such 
agreement, be taken as conclusive of the amount of 
such average annual railway operating income. * * * 

That every railroad not owned, controlled, or operated 
by another carrier company, and which has heretofore 
competed for traffic with a railroad or railroads of which 
the President has taken the possession, use, and control, 
or which connects with such railroads and is engaged 
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as a common carrier in general transportation, shall be 
held and considered as within “Federal control,” as 
herein defined, and necessary for the prosecution of the 
war, and shall be entitled to the benefit of all the pro¬ 
visions of this Act: Provided, however, That nothing in 
this paragraph shall be construed as including any street 
or interurban electric railway which has as its principal 
source of operating revenue urban, suburban, or inter¬ 
urban passenger traffic, or sale of power, heat and light, 
or both. * * * 

Sec. 14. That the Federal control of railroads and 
transportation systems herein and heretofore provided 
for shall continue for and during the period of the war 
and for a reasonable time thereafter, which shall not ex¬ 
ceed one year and nine months next following the date 
of the proclamation by the President of the exchange of 
ratifications of the treaty of peace: Provided , however, 
That the President may, prior to July first, nineteen hun¬ 
dred and eighteen, relinquish control of all or any part 
of any railroad or system of transportation, further Fed¬ 
eral control of which the President shall deem not need¬ 
ful or desirable; and the President may at any time dur¬ 
ing the period of Federal control agree with the owners 
thereof to relinquish all or any part of any railroad or 
system of transportation. The President may relin¬ 
quish all railroads and systems of transportation under 
Federal control at any time he shall deem such action 
needful or desirable. No right to compensation shall 
accrue to such owners from and after the date of relin¬ 
quishment for the property so relinquished. (40 St. 451.) 

TRANSPORTATION ACT, 1920. 

TITLE I.-DEFINITIONS. 

Section 1. This Act may be cited as the “Trans¬ 
portation Act, 1920.” 
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Sec. 2. When used in this Act— * * * 

The term “Federal Control Act” means the Act 
entitled “An Act to provide for the operation of trans¬ 
portation systems while under Federal control, for the 
just compensation of their owners, and for other pur¬ 
poses,” approved March 21, 1918, as amended; 

The term “Federal control” means the possession, use, 
control, and operation of railroads and systems of trans¬ 
portation, taken over or assumed by the President under 
section 1 of the Act entitled “An Act making appropria¬ 
tions for the support of the Army for the fiscal year end¬ 
ing June 30, 1917, and for other purposes,” approved 
August 29, 1916, or under the Federal control Act; and 
The term “Commission” means Interstate Commerce 
Commission. 

TITLE II.-TERMINATION OF FEDERAL CONTROL. 

Sec. 200. (a) Federal control shall terminate at 12:01 
a.m., March 1, 1920; and the President shall then relin¬ 
quish jpossession and control of all railroads and systems 
of transportation then under Federal control and cease 
the use and operation thereof. * * * 

Reimbursement of Deficits During Federal Control. 

Sec. 204. (a) When used in this section— 

The term “carrier” means a carrier by railroad which 
during any part of the period of Federal control, engaged 
as a common carrier in general transportation, and com¬ 
peted for traffic, or connected, with a railroad under Fed¬ 
eral control, and which sustained a deficit in its railway 
operating income for that portion (as a whole) of the 
period of Federal control during which it operated its own 
railroad or system of transportation; but does not include 
any street or interurban electric railway which has as its 
principal source of operating revenue urban, suburban, 
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or interurban passenger traffic or sale of power, heat, and 
light, or both; and 

The term “test period” means the three years ending 
June 30, 1917. 

(b) For the purposes of this section— 

Railway operating income or any deficit therein for 
the period of Federal control shall be computed in a man¬ 
ner similar to that provided in section 209 with respect 
to such income or deficit for the guaranty period; and 

Railway operating income or any deficit therein for 
the test period shall be computed in the manner provided 
in section 1 of the Federal Control Act. 

(c) As soon as practicable after March 1, 1920, the 
Commission shall ascertain for every carrier, for every 
month of the period of Federal control during which its 
railroad or system of transportation was not under Fed¬ 
eral operation, its deficit in railway operating income, if 
any, and its railway operating income, if any, (hereinafter 
called “Federal control return”), and the average of its 
deficit in railway operating income, if any, and of its 
railway operating income, if any, for the three correspond¬ 
ing months of the test period taken together, (herein¬ 
after called “test period return”): Provided, That “test 
period return,” in the case of a carrier which operated its 
railroad or system of transportation for at least one year 
during, but not for the whole of, the test period, means 
its railway operating income, or the deficit therein, for the 
corresponding month during the test period, or the aver¬ 
age thereof for the corresponding months during the test 
period taken together, during which the carrier operated 
its railroad or system of transportation. 

(d) For every month of the period of Federal control 
during which the railroad or system of transportation of 
the carrier was not under Federal operation, the Commis- 
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sion shall then ascertain (1) the difference between its 
Federal control return, if a deficit, and its test period 
return, of a smaller deficit, or (2) the difference between 
its test period return, if an income, and its Federal con¬ 
trol return, if a smaller income, or (3) the sum of its Fed¬ 
eral control return, if a deficit, plus its test period return, 
if an income. The sum of such amounts shall be credited 
to the carrier. 

(e) For every such month the Commission shall then 
ascertain (1) the difference between the carrier’s Federal 
control return, if an income, and its test period return, if a 
smaller income, or (2) the difference between its test 
period return, if a deficit, and its Federal control return, 
if a smaller deficit, or (3) the sum of its Federal control 
return, if an income, plus its test period return, if a 
deficit. The sum of such amounts shall be credited to 
the United States. 

(f) If the sum of the amounts so credited to the car¬ 
rier under subdivision (d) exceeds the sum of the amounts 
so credited to the United States under subdivision (e), 
the difference shall be payable to the carrier. In the 
case of a carrier which operated its railroad or system 
of transportation for less than a year during, or for none 
of, the test period, the foregoing computations shall not be 
used, but there shall be payable to such carrier its deficit 
in railway operating income for that portion (as a whole) 
of the period of Federal control during which it operated 
its own railroad or system of transportation. 

(g) The Commission shall promptly certify to the 
Secretary of the Treasury the several amounts payable 
to carriers under paragraph (f). The Secretary of the 
Treasury is hereby authorized and directed thereupon to 
draw warrants in favor of each such carrier upon the 
Treasury of the United States for the amount shown in 
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such certificate as payable thereto. An amount suffi¬ 
cient to pay such warrants is hereby appropriated out 
of any money in the Treasury not otherwise appropriated. 

Sec. 209.— * * * (f) In computing railway operating 
income, or any deficit therein, for the guaranty period 
for the purposes of this section— 

(1) Debits and credits arising from the accounts, 
called in the monthly reports to the Commission equip¬ 
ment rents and joint facility rents, shall be included, but 
debits and credits arising from the operation of such street 
electric passenger railways, including railways commonly 
called interurbans, as are not under Federal control at 
the time of termination thereof, shall be excluded; 

(2) Proper adjustments shall be made (a) in case any 
lines which were, during any portion of the period of Fed¬ 
eral control, a part of the railroad or system of trans¬ 
portation of the carrier, and whose railway operating in¬ 
come was included in such income of the carrier for the 
test period, do not continue to be a part of such railroad 
or system of transportation during the entire guaranty 
period, and (b) in case of any lines acquired by, leased to, 
or consolidated with, the railroad or system of transporta¬ 
tion of the carrier at any time since the end of the test 
period and prior to the expiration of the guaranty period, 
for which separate operating returns to the Commission 
are not made in respect to the entire portion of the 
guaranty period; 

(3) There shall not be included in operating expenses, 
for maintenance of way and structures, or for mainte¬ 
nance of equipment, more than an amount fixed by the Con- 
mission. In fixing such amount the Commission shall so 
far as practicable apply the rule set forth in the proviso 
in paragraph (a) of section 5 of the “standard contract” 
between the United States and the carriers (whether or not 
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such contract has been entered into with the carrier whose 
railway operating income is being computed); 

(4) There shall not be included any taxes paid under 
Title I or II of the Revenue Act of 1917, or such portion 
of the taxes paid under Title II or III of the Revenue 
Act of 1918 as by the terms of such Act are to be treated 
as levied by an Act in amendment of Title I or II of the 
Revenue Act of 1917; and 

(5) The Commission shall require the elimination and 
restatement of the operating expenses and revenues (other 
than for maintenance of ways and structures, or mainte¬ 
nance of equipment) for the guaranty period, to the extent 
necessary to correct and exclude any disproportionate or 
unreasonable charge to such expenses or revenues for such 
period, or any charge to such expenses or revenues for 
such period which under a proper system of accounting 
is attributable to another period. 

(g) The Commission shall, as soon as practicable after 
the expiration of the guaranty period, ascertain and cer¬ 
tify to the Secretary of the Treasury the several amounts 
necessary to make good the foregoing guaranty to each 
carrier. The Secretary of the Treasury is hereby author¬ 
ized and directed thereupon to draw warrants in favor of 
each such carrier upon the Treasury of the United States, 
for the amount shown in such certificate as necessary 
to make good such guaranty. An amount sufficient to 
pay such warrants is hereby appropriated out of any 
money in the Treasury not otherwise appropriated. * * * 

(41 S. L. 464.) 

“BY THE PRESIDENT OF THE UNITED STATES 

OF AMERICA 
“A PROCLAMATION 

“Whereas the Congress of the United States, in the 
exercise of the constitutional authority vested in them. 
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by joint resolution of the Senate and House of Repre¬ 
sentatives bearing date of April 6, 1917, resolved: 

“That the state of war between the United 
States and the Imperial German Government 
which has thus been thrust upon the United States 
is hereby formally declared; and that the Presi¬ 
dent be, and he is hereby, authorized and directed 
to employ the entire naval and military forces of 
the United States and the resources of the Govern¬ 
ment to carry on war against the Imperial German 
Government; and to bring the conflict to a success¬ 
ful termination all the resources of the country are 
hereby pledged by the Congress of the United 
States. 

“And by joint resolution bearing date of December 
7, 1917, resolved: 

“That a state of war is hereby declared to exist be¬ 
tween the United States of America and the Imperial 
and Royal Austro-Hungarian Government; and that 
the President be, and he is hereby authorized and di¬ 
rected to employ the entire naval and military forces 
of the United States and the resources of the Govern¬ 
ment to carry on war against the Imperial and Royal 
Austro-Hungarian Government; and to bring the con¬ 
flict to a successful termination all the resources of the 
country are hereby pledged by the Congress of the 
United States. 

“And whereas it is provided by section 1 of the act 
approved August 29, 1916, entitled ‘An act making ap¬ 
propriations for the support of the Army for the fiscal 
year ending June 30, 1917, and for other purposes.’ as 
follows: 

“The President in time of war is empowered, through 
the Secretary of War, to take possession and assume 
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control of any system or systems of transportation, or 
any part thereof, and to utilize the same, to the exclu¬ 
sion, as far as may be necessary, of all other traffic 
thereon, for the transfer or transportation of troops, 
war material, and equipment, and for such other pur¬ 
poses connected with the emergency as may be needful 
or desirable. 

“And whereas it has now become necessary in the 

* 

national defense to take possession and assume control 
of certain systems of transportation and to utilize the 
same, to the exclusion, as far as may be necessary, of 
other than war traffic thereon, for the transportation 
of troops, war material, and equipment therefor, and 
for other needful and desirable purposes connected with 
the prosecution of the war; 

“Now, therefore, I, Woodrow Wilson, President of 
the United States, under and by virtue of the powers 
vested in me by the foregoing resolutions and statute, 
and by virtue of all other powers thereto me enabling, 
do hereby, through Newton D. Baker, Secretary of War, 
take possession, and assume control at 12 o’clock noon 
on the 28th day of December, 1917, of each and every 
system of transportation and the appurtenances thereof 
located wholly or in part within the boundaries of the 
continental United States and consisting of railroads 
and owned or controlled systems of coastwise and 
inland transportation engaged in general transportation, 
whether operated by steam or by electric power, including 
also terminals, terminal companies, and terminal asso¬ 
ciations, sleeping and parlor cars, private cars and 
private car lines, elevators, warehouses, telegraph and 
telephone lines, and all other equipment and appurte¬ 
nances commonly used upon or operated as a part of 
such rail or combined rail-and-water systems of trans- 
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portation; to the end that such systems of transportation 
be utilized for the transfer and transportation of troops, 
war material, and equipment, to the exclusion so far as 
may be necessary of all other traffic thereon; and that 
so far as such exclusion use be not necessary or desir¬ 
able such systems of transportation be operated and 
utilized in the performance of such other services as 
the national interest may require and of the usual and 
ordinary business and duties of common carriers. 

“It is hereby directed that the possession, control, 
operation, and utilization of such transportation sys¬ 
tems, hereby by me undertaken, shall be exercised by 
and through William G. McAdoo, who is hereby ap¬ 
pointed and designated Director General of Railroads. 
Said director may perform the duties imposed upon him, 
so long and to such extent as he shall determine, 
through the boards of directors, receivers, officers, and 
employees of said systems of transportation. Until and 
except so far as said director shall from time to time 
by general or special orders otherwise provide, the 
boards of directors, receivers, officers, and employees 
of the various transportation systems shall continue 
the operation thereof in the usual and ordinary course 
of the business of common carriers, in the names of 
their respective companies. 

“Until and except as far as said director shall from 
time to time otherwise by general or special orders de¬ 
termine, such systems of transportation shall remain 
subject to all existing statutes and orders of the Inter¬ 
state Commerce Commission and to all statutes and 
orders of regulating commissions of the various States 
in which said systems or any part thereof may be 
situated. But any orders, general or special, hereafter 
made by said director shall have paramount authority 
and be obeyed as such. 
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“Nothing herein shall be construed as now affecting 
the possession, operation, and control of street electric 
passenger railways, including railways commonly called 
interurbans, whether such railways be or be not owned 
or controlled by such railroad companies or systems. 
By subsequent order and proclamation, if and when it 
shall be found necessary or desirable, possession, con¬ 
trol, or operation may be taken of all or any part of such 
street railway system, including subways and tunnels; 
and by subsequent order and proclamation possession, 
control, and operation in whole or in part may also be 
relinquished to the owners thereof of any part of the 
railroad systems or rail and water systems, possession, 
and control of which are hereby assumed. 

“The director shall, as soon as may be after having 
assumed such possession and control, enter upon nego¬ 
tiations with the several companies looking to agree¬ 
ments for just and reasonable compensation for the 
possession, use, and control of their respective proper¬ 
ties on the basis of an annual guaranteed compensation 
above accruing depreciation and the maintenance of 
their properties equivalent, as nearly as may be, to the 
average of the net operating income thereof for the 
three-year period ending June 30, 1917, the results of 
such negotiations to be reported to me for such action 
as may be appropriate and lawful. 

“But nothing herein contained, expressed or implied, 
or hereafter done or suffered hereunder, shall be deemed 
in any way to impair the rights of the stockholders, 
bondholders, creditors, and other persons having in¬ 
terests in said systems of transportation or in the profits 
thereof to receive just and adequate compensation for 
the use and control and operation of their property hereby 
assumed. 
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“Regular dividends hitherto declared and maturing in¬ 
terest upon bonds, debentures, and other obligations 
may be paid in due course; and such regular dividends 
and interest may continue to be paid until and unless 
the said director shall from time to time otherwise by 
general or special orders determine; and, subject to the 
approval of the director, the various carriers may agree 
upon and arrange for the renewal and extension of 
maturing obligations. 

“Except with the prior written assent of said director, 
no attachment by mesne process or on execution shall 
be levied on or againt any of the property used by any 
of said transportation systems in the conduct of their 
business as common carriers; but suits may be brought 
by and against such carriers and judgments rendered 
as hitherto until and except so far as said director may, 
by general or special orders, otherwise determine. 

“From and after 12 o’clock on said 28th day of De¬ 
cember, 1917, all transportation systems included in this 
order and proclamation shall conclusively be deemed 
within the possession and control of said director with¬ 
out further act or notice. But for the purpose of ac¬ 
counting said possession and control shall date from 12 
o’clock midnight on December 31, 1917. 

“In witness whereof I have hereunto set my hand 
„ and caused the seal of the United States to be affixed. 

“Done by the President, through Newton D. Baker, 
Secretary of War, in the District of Columbia, this 26th 
day of December, in the year of our Lord one thousand 
nine hundred and seventeen, and of the independence 
of the United States the one hundred and forty-second. 

“Woodrow Wilson. 

“By the President: 

“Robert Lansing, 

“Secretary of State. 

“Newton D. Baker, 

“Secretary of War ” 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1925 
At Law, No. 4357 

United States ex rel. Cripple Creek & Colorado 
Springs Railroad Co., a corporation, appellant 

v. 

Interstate Commerce Commission, appellee 


BRIEF FOR INTERSTATE COMMERCE COMMISSION 


STATEMENT 

This is an appeal from a judgment of the 
Supreme Court of the District of Columbia dis¬ 
missing the petition filed on the relation of the 
Cripple Creek & Colorado Springs Railroad Co., 
hereinafter called the relator, for a writ of man¬ 
damus directing the Interstate Commerce Com¬ 
mission, hereinafter called the commission, “to 
ascertain and certify to the Secretary of the 
Treasury of the United States the amount neces¬ 
sary to make good the guaranty to relator con¬ 
tained in section 204 of the transportation act 
1920.” (Rec. 6.) 


(i) 
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This section, generally speaking, provides that 
the commission shall ascertain for every carrier 
“which sustained a deficit in its railway operating 
income for that portion (as a whole) of the period 
of Federal control during which it operated its 
own railroad,” the difference between its net rail¬ 
way operating income or deficit (its Federal con¬ 
trol return) for every month of such period of 
private operation and its average net railway 
operating income or deficit (its test period return) 
for the three corresponding months of the test 

period, i. e., the three years ended June 30, 1917; 
to credit to the carrier for each such month the 

excess, if any, of the test period return over 
the Federal control return and to the United 
States the excess, if any, of the Federal control 
return over the test period return; and to certify 
to the Secretary of the Treasury, for payment to 
the carrier, the total amount, if any, by which such 
credits in its favor exceed those in favor of the 
United States. The “deficit” which the carrier 
must sustain to enjoy the benefits of this section is, 
as the commission construes the term, an excess of 
expenses over revenues under private operation 
during the Federal control period, computed as 
provided for in the section. 

Paragraph (f) of section 204 provides that if a 
carrier “ operated its railroad or system of trans¬ 
portation for less than a year during, or for none 
of, the test period,” there “ shall be payable to 
such carrier its deficit in railway operating in- 
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come for that portion (as a whole) of the period of 
Federal control during which it operated its own 
railroad or system of transportation.” 

Proceedings Before the Commission 

On March 22, 1921, relator filed with the com¬ 
mission a claim under section 201. On May 4, 
1922, it supplemented its original claim with a 
statement purporting to show the results of opera¬ 
tion of the Midland Terminal Co., an affiliated 
company, during the test and Federal-control 
periods. The claim was for the period from July 
1, 1918, when its properties were relinquished by 
the Director General from Federal control, to 
July 15, 1919, when all operations of the company 
ceased. (Rec. 15, 16.) 

The commission, by division 4, after investiga¬ 
tion and upon consideration of the brief filed on 
behalf of relator, but without formal hearing, 
issued its report and order dated August 4, 1923, 
in Deficit Settlement with C. C. c£* C . S. R. R., 82 
1. C. C. 129, Finance Docket Xo. 1311. (Rec. 15.) 
The commission therein denied relator’s claim and 
ordered “ that said claim be, and it is hereby dis¬ 
missed.” 

In its report the commission described relator’s 
railroad as follows: 

The Cripple Creek & Colorado Springs 
Railroad Company, a corporation of the 
State of Colorado, hereinafter referred to 
as the company, is a steam-railroad com- 
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pany, which during the Federal control 
period engaged as a common carrier in 
general transportation, operating a line of 
railroad between Cripple Creek and Colo¬ 
rado Springs, Colo., which connected at 
Colorado Springs with the Atchison, To¬ 
peka & Santa Fe Railway, a railroad under 
Federal control. 

During the period May 1, 1915, to July 
21, 1917, the company operated under lease 
assigned to it by the Florence & Cripple 
Creek Railroad Company, a line of railroad 
[the short line] between Cripple Creek and 
Colorado Springs, approximately 50 miles 
in length, owned by the Colorado Springs 
& Cripple Creek District Railroad Com¬ 
pany. Between those points it handled 
local and through passenger and freight 
traffic. On July 21, 1917, it leased from 
the Midland Terminal Railway Company 
29.4 miles of railroad between Cripple 
Creek and Divide, Colo., which that com¬ 
pany had operated throughout the test pe¬ 
riod. As of the same date the company 
secured from the Colorado Midland Rail¬ 
road Company trackage rights over 26.9 
miles of that company’s line between 
Divide and Colorado Springs, which had 
been operated as a part of the Colorado 
Midland system during the test period. 
This gave the company a new route be¬ 
tween Cripple Creek and Colorado Springs, 
via Divide, over which all through-freight 
traffic was thereafter routed. Through 
passenger trains continued to be moved 
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over the old route until May 12, 1918, when 
a bridge on the old line just out of Colorado 
Springs was destroyed by fire. This neces¬ 
sitated the routing of all through traffic, 
freight and passenger, over the new line. 
On January 1, 1919, the Midland Terminal 
canceled its lease to the company and re¬ 
sumed operation of its line between Cripple 
Creek and Divide, and also assumed the 
company’s trackage rights over the Colo¬ 
rado Midland between Divide and Colorado 
Springs, leaving for the operation of the 
company only the old line, which could not 
be used for through traffic after the de¬ 
struction of the bridge mentioned. On 
July 15, 1919, the company’s lease of the 
old line was terminated, due to default in 
the payment of interest on bonds, and all 

operations of the company then ceased. 
***** 

All through-freight traffic between Crip¬ 
ple Creek and Colorado Springs was routed 
over the new line subsequent to the test 
period and prior to the Federal control 
period. The diversion of such traffic could 
not have resulted from Federal control or 
from the subsequent destruction of the 
bridge on May 18, 1918, nor is the situation 
comparable to one in which a temporary 
condition existing on the old line might 
require a suspension of operations. (Rec. 
15, 16.) 

In connection with this description of relator’s 
railroad the map at page 6 of the record may 
be helpful. Relator’s short line from Colorado 

68968—25 - 2 


6 


Springs to Cripple Creek and the other line be¬ 
tween these points via Divide form a rough tri¬ 
angle, the short line being one side, that por¬ 
tion of the Colorado Midland line between Colo¬ 
rado Springs and Divide being the second side, 
and the Midland Terminal line between Divide 
and Cripple Creek the third side. 

Relator’s original claim under section 204 cov¬ 
ered merely operations over the short line from 
July 1, 1918, to July 14, 1919. Later, as the 
commission points out in its report— 

the company amended its claim by combin¬ 
ing for the test period the operations over 
the old line [the short line] with opera¬ 
tions over the line from Cripple Creek to 
Divide, which was owned and operated dur¬ 
ing that period by the Midland Terminal 
Railway Co. For the Federal control 
period the company combined the opera¬ 
tions over the line of the Midland Terminal 
from Cripple Creek to Divide and includ¬ 
ing trackage rights over the Colorado Mid¬ 
land from Divide to Colorado Springs, with 
the minor operations over that portion of 
the old line which had remained open for 
operation. Within the Federal control 
period all operations from June 30, 1918, to 
December 31, 1918, were conducted by the 
company and from January 1, 1919, to July 
14, 1919, by the Midland Terminal, with 
the exception of the operations covering 
local traffic over the old line, which were 
conducted by the company. The consoli- 
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dated return indicates a net credit in favor 
of the company of $317,048.34, computed 
on the basis of taxes paid, and $374,584.70, 
computed on the basis of tax accruals. 
(Rec. 15, 16.) 

It is to be noted that Colorado Midland opera¬ 
tions were not included in relator’s claim. 

The commission further found that— 

operations on which the claim is based were 
conducted by the Midland Terminal Rail¬ 
way Co. [and not relator], during the 
period January 1, 1919, to July 14, 1919, 
in so far as the new route [the route via 
Divide] is involved, and if any claim under 
section 204 should be entertained for the 
latter period, it would be on behalf of the 
Midland Terminal Railway Co. (Rec. 17.) 

The commission in finding and concluding that 
relator was not entitled to anything under section 
204, said: 

The practical application of section 204 
requires a substantial identity of property 
as well as operations as to which the deficits 
are alleged. Where a company operated 
the same or substantially the same property 
during the Federal control period as was 
operated by another during the test period, 
the operations for the test period are ordi¬ 
narily used as the basis for comparison. 
In this case it appears that the line over 
which the bulk of the traffic was carried 
during the Federal control period was not 
the same as that operated by the company, 
and over which the bulk of the traffic moved 
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during the test period. Obviously the old 
line could not be used for through traffic of 
any character during the period from July 
1, 1918, to July 14, 1919, and the use made 
of it was so slight as to amount practically 
to a suspension of operation. The company, 
therefore, is clearly not entitled to benefit 
under section 204 for the period from July 
1, 1918, to July 14, 1919, on the basis of 
comparing operations during that period 
over the old line with operations conducted 
over that line during the test period, when 
this route constituted its main line and was 
used for both through passenger and freight 
traffic, as well as for local traffic. 

If consideration be given to the opera¬ 
tions conducted by the company over the 
new line, which constituted its main line 
during the Federal control period and over 
which substantially all its traffic was moved, 
it is equally clear that the company is not 
entitled to benefit under section 204, as a 
comparison of the operations of the Mid¬ 
land Terminal Railway Company over the 
line from Cripple Creek to Divide during 
the test period with operations conducted 
by the company over the same line during 
the Federal control period, shows an excess 
of credits in favor of the Government. Nor 
is there a comparable basis for computing 
the net results by including the operations 
of the Colorado Midland during the test 
period that could be used as a measure of 
compensating the company under section 
204 without resort to arbitrary and unsup- 
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ported assumptions. Where such ascertain¬ 
ment is impracticable the provisions in the 
last sentence of paragraph (f) of that sec¬ 
tion would apply and the claim would be 
dismissed, since the company enjoyed an in¬ 
come for that portion of the Federal con¬ 
trol period during which it privately oper¬ 
ated this property. (Rec. 16, 17.) 

Thereafter upon application by relator for re- 
argument, the proceeding was reopened and as¬ 
signed for hearing before the commission. Formal 
hearing was held, a proposed report was served, 
and the case was thereafter argued orally before 
the commission and in a brief filed on behalf of 
relator. The commission thereupon issued its 
second report of June 10, 1924, 90 I. C. C. 271 
(Rec. 41), in which it concluded: 

For the reasons given in our original 
report and supplemented herein, our find¬ 
ing that the claim of the Cripple Creek & 
Colorado Springs Railroad Company under 
section 204 should be dismissed is affirmed. 
(Rec. 45.) 

In this report the commission adopted in sub¬ 
stance the findings of fact contained in its pre¬ 
vious report. 

In its original report the commission found that 
relator “ enjoyed an income [as distinguished 
from a deficit] for that portion of the Federal 
control period during which it privately operated 
this property.” (Rec. 17.) In its second report 
the commission, in the following language, again 
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found that relator during the Federal control 
period had an income: 

Whether we consider the accounts of the 
claimant separately, or combine them with 
the accounts of other roads in the system, 
the result is a showing of railway operating 
income in the Federal control period; there¬ 
fore a claim, if allowed, would fall within 
the class given status by our decision in 
Construction of the Word “Deficit,” 66 
I. C. C. 765. (Rec. 44.) 

Prior to the decision referred to in this quota¬ 
tion the commission had construed section 204 as 
applying only to a carrier which, during private 
operation in the Federal control period, had an 
actual deficit in railway operating income, i. e., 
a balance of expenses 1 over revenues for the pe¬ 
riod of such operation as a whole. In that deci¬ 
sion, however, the commission, four members dis¬ 
senting, held: 

We are of the opinion and hold that the 
word “deficit” as used in paragraph (a) 
of section 204 should be construed to mean 
a deficiencv or decrease in income under 
private operation in the federal control 
period as compared with the average in¬ 
come for corresponding portions of the test 
period. 

In other words, the commission held that even 
though a carrier had a railway operating income 
in the Federal control period, as distinguished 

1 Revenues and expenses as herein used mean those computed in 
the manner provided for in section 204 (b). 
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from a “ red-ink balance,” it came within the 
provisions of section 204, and would be entitled to 
a certificate under that section, provided its in¬ 
come for corresponding months of the test period 
were greater. 

On October 17, 1925, the commission in Finance 
Docket No. 2500, Deficit Status of Bingham and 
Garfield Railway Co., -— I. C. C.-, over¬ 

ruled its decision as to the construction of the 
word deficit in 66 I. C. C. 765, and adhered to the 
original construction of this section as including 
only carriers which had actual red-ink balances 
under private operation in the Federal control 
period. Its final conclusion was— 

* * * we are of opinion that our 

aforesaid ruling of February 9, 1922, should 
be, and it is hereby, overruled. We take 
this action with the hope and in the ex¬ 
pectation that it will result in an authori¬ 
tative construction in an appropriate pro¬ 
ceeding in court of the term ‘ 4 deficit,” as 
that term is used in section 204 of the 
transportation act, 1920. 

We now find that the words “ deficit in 
its railway operating income ” as used in 
section 204 of the transportation act, 1920, 
mean an excess of railway operating ex¬ 
penses over railway operating revenues, 
computed as therein provided. 

If this decision is correct, relator is not a car¬ 
rier within the meaning of section 204, since it did 
not have a red-ink balance under private opera- 
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tion in that period. But whether it is or not, the 
commission assumed jurisdiction of the present 
case and decided it on its merits adversely to 
relator. In either event, as we shall endeavor to 
show, mandamus will not issue. 

Proceedings in the Lower Court 

On October 14, 1924, following the commission’s 
second report, relator filed its petition in the 
Supreme Court of the District of Columbia for a 
writ of mandamus requiring the commission to 
issue to it a certificate under section 204. (Rec. 
1.) In this petition it was alleged, among other 
things, that relator requested the commission “ to 
issue a certificate as required by the transporta¬ 
tion act ” in the sum of “ $245,060.30,” “ but the 
commission refused and still refuses to issue to 
relator certificate for this or for any other 
amount.” (Rec. 5.) There was no allegation in 
the petition that the commission had refused to 
receive any evidence offered or had acted upon 
evidence which was not properly before it. 

The prayer of the petition, so far as material 
here, was— 

That a writ of mandamus mav issue di- 

9 / 

rected to said respondent, the Interstate 
Commerce Commission, requiring it to as¬ 
certain and certify to the Secretary of the 
Treasury of the United States the amount 
necessary to make good the guarantee to 
Relator contained in section 204 of the 
Transportation Act of 1920. (Rec. 6.) 
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The commission in its answer admitted, among 
other things, “ That it refused and will continue 
to refuse to issue to relator a certificate under 
section 204 ” (Rec. 47), and alleged, among other 
things, that its reports and orders “ were fully 
supported by the evidence before the comrnis- 
sion, * * * and that the facts stated in said 

reports are true ” (Rec. 48). 

The hearing was held in the lower court before 
Mr. Justice Stafford. At this hearing a copy of 
the transcript of testimony before the commission 
(Rec. 53, 18), a copy of oral argument before it 
(Rec. 60), and other documents were introduced 
in evidence. The case was argued orally and in 
briefs. Thereafter on March 31, 1925, the court 
without rendering an opinion entered an order 
dismissing relator’s petition (Rec. 49). 

Relator’s Contentions 

Relator at the conclusion of its brief filed in 
this court alleges that the judgment of the lower 
court “ should be reversed and the cause remanded 
with instructions to issue a peremptory writ of 
mandamus as prayed for in the petition,” for the 
following seven reasons: 

“1. That the commission’s refusal to issue the 
certificate is based upon an obvious error of law in 

that section 204(f) does not authorize it to refuse 
to issue the certificate in this case on the ground 
that no actual operating deficit was sustained. 
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“2. That findings of material facts in the case 
were based in part at least upon annual reports 
not properly a part of the record. 

“3. That the commission’s finding that the deficit 
here involved can not be ascertained without resort 
to arbitrary and unsupported assumptions is not 
supported by the evidence and that even if sup¬ 
ported the alleged impossibility of performance is 
no excuse for the failure to carry out the express 
mandate of the Congress. 

“4. That the cominissio#n’s action in refusing to 
treat as one system of transportation lines oper¬ 
ated by the plaintiff during the Federal control 
period and in making or attempting to make inde¬ 
pendent comparisons of the constituent companies 
involved constitutes a clear violation of those pro- 
* a isions of the act which expressly require the com¬ 
mission in such cases to make proper adjustment 
where lines operated during the Federal control 
period were not operated by the same company 
during the test period. 

“5. That the statute clearly requires the com¬ 
mission to compare the consolidated test period 
return of the constituent lines with the consoli¬ 
dated Federal control return in order to make the 
equitable adjustment provided for by the statute 
and to thus ascertain the deficit sustained which 
is reimbursable under the statute. 

“6. That the refusal of the commission to carry 
out the mandate of the statute operates as a denial 
of jurisdiction; that mandamus is the only remedy 
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available to plaintiff and under the uniform 
decisions of the Supreme Court of the United 
States mandamus may issue in this case. 

“7. That the Congress did not and could not 
delegate to the Interstate Commerce Commission 
the discretion it has attempted to exercise in this 
case.” 

In the body of the brief it is also faintly con¬ 
tended that the lower court erred in refusing to 
admit certain testimony at the trial and in ad¬ 
mitting the transcript of the oral argument made 
by relator’s counsel in the proceeding before the 
commission. 

ARGUMENT 

I. Pertinent provisions of the statute 

Following is section 204 of the transportation 
act, 1920 (41 Stat. L. 460) with the word “deficit” 
italicized wherever it occurs therein: 

Sec. 204. (a) When used in this sec¬ 
tion— 

The term “carrier” means a carrier by 
railroad which, during any part of the 
period of Federal control, engaged as a com¬ 
mon carrier in general transportation, and 
competed for traffic, or connected, with a 
railroad under Federal control, and which 
sustained a deficit in its railway operating 
income for that portion (as a whole) of 
the period of Federal control during which 
it operated its own railroad or system of 
transportation; but does not include any 
street or interurban electric railway which 
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has as its principal source of operating 
revenue urban, suburban, or interurban 
passenger traffic or sale of power, heat, and 
light, or both; and 

The term “test period” means the three 
years ending June 30, 1917. 

(b) For the purposes of this section— 

Railway operating income or any deficit 

therein for the period of Federal control 
shall be computed in a manner similar to 
that provided in section 209 with respect to 
such income or deficit for the guaranty 
period; and 

Railway operating income or any deficit 
therein for the test period shall be computed 
in the manner provided in section 1 of the 
Federal control act. 

(c) As soon as practicable after March 1, 
1920, the commission shall ascertain for 
every carrier, for every month of the period 
of Federal control during which its railroad 
or system of transportation was not under 
Federal operation, its deficit in railway 
operating income , if any, and its railway 
operating income, if any (hereinafter called 
“Federal control return”), and the aver¬ 
age of its deficit in railway operating in¬ 
come, if any, and of its railway operating 
income, if any, for the three corresponding 
months of the test period taken together 
(hereinafter called “ test period return ”) : 
Provided, That “ test period return,” in the 
case of a carrier which operated its rail¬ 
road or system of transportation for at 
least one year during, but not for the whole 


17 


of, the test period, means its railway operat¬ 
ing income, or the deficit therein, for the 
corresponding months during the test pe¬ 
riod, or the average thereof for the corre¬ 
sponding months during the test period 
taken together, during which the carrier op¬ 
erated its railroad or system of transporta¬ 
tion. 

(d) For every month of the period of 
Federal control during which the railroad 
or system of transportation of the carrier 
was not under Federal operation, the com¬ 
mission shall then ascertain (1) the differ¬ 
ence between its Federal control return, if 
a deficit, and its test period return, if a 
smaller deficit, or (2) the difference be¬ 
tween its test period return, if an income, 
and its Federal control return, if a smaller 
income, or (3) the sum of its Federal con¬ 
trol return, if a deficit, plus its test period 
return, if an income. The sum of such 
amounts shall be credited to the carrier. 

(e) For every such month the commission 
shall then ascertain (1) the difference be¬ 
tween the carrier’s Federal control return, 
if an income, and its test period return, if 
a smaller income, or (2) the difference be¬ 
tween its test period return, if a deficit, 
and its Federal control return, if a smaller 
deficit, or (3) the sum of its Federal control 
return, if an income, plus its test period 
return, if a deficit. The sum of such 
amounts shall be credited to the United 
States. 
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(f) If the sum of the amounts so credited 
to the carrier under subdivision (d) ex¬ 
ceeds the sum of the amounts so credited to 
the United States under subdivision (e), the 
difference shall be payable to the carrier. 
In the case of a carrier which operated its 
railroad or system of transportation for less 
than a year during, or for none of, the test 
period, the foregoing computation shall not 
be used, but there shall be payable to such 
carrier its deficit in railway operating in¬ 
come for that portion (as a whole) of the 
period of Federal control during which it 
operated its own railroad or system of 
transportation. 

(g) The commission shall promptly cer¬ 
tify to the Secretary of the Treasury the 
several amounts payable to carriers under 
paragraph (f). The Secretary of the 
Treasury is hereby authorized and directed 
thereupon to draw warrants in favor of 
each such carrier upon the Treasury of the 
United States for the amount shown in 
such certificate as payable thereto. An 
amount sufficient to pay such warrants is 
hereby appropriated out of any money in 
the Treasury not otherwise appropriated. 

Pertinent provisions of section 209 of this act 
(41 Stat. L. 464) and of section 1 of the Federal 
control act (40 Stat. L. 451), both of which are 
referred to in section 204(b), are set forth in the 
appendix to this brief. 
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II. Relator is not a “ carrier ” within the meaning of 
section 204, since it did not sustain a “deficit” in 
railway operating income under private operation in 
the Federal-control period 

There is presented in this case the fundamental 
and highly important question whether the defi¬ 
nition of “ carrier ” in section 204(a), as one 
‘ ‘ which sustained a deficit in its railway operat¬ 
ing income ” under private operation in the Fed¬ 
eral-control period, includes only carriers which 
had an excess of expenses over revenues under 
such operation in that period. 

As previously pointed out, the commission in a 
recent case, Deficit Status of Bingham & Garfield 
By. Co., F. D. 2500, — I. C. C. —, holds that this 
definition includes only such carriers. That de¬ 
cision, as has also been pointed out, overrules the 
commission’s decision in 66 I. C. C. 765, which 
construed “ deficit ” in section 204(a) to mean a 
“ deficiency ” or “decrease” in income during 
the Federal-control period as compared with that 
of the test period, and which held that a carrier 
having an “income,” i. e., an excess of revenue 
over expenses, under private operation in the Fed¬ 
eral-control period would also come within the 
provisions of the section. 

Since relator did not have an actual deficit, 
i. e., an excess of expenses over revenues under 
private operation in the Federal control period, 
it does not come within the provisions of sec¬ 
tion 204 as that section is now construed by the 
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commission. This construction, we submit, is the 
correct one and upon this ground alone, irre¬ 
spective of others which will be dealt with later, 
the action of the lower court should be sus¬ 
tained. 

(a) Language of section 204 supports Commission's view 

“ It is elementary that the meaning of a statute 
must, in the first instance, be sought in the 
language in which the act is framed,’’ Cami- 
netti v. U. S., 242 U. S. 470, 485. And it “ must 
be read ‘ according to the natural and obvious 
import of the language, without resorting to 
subtle and forced construction for the purpose of 
either limiting or extending its operation.’ ” 
Moore v. U. S., 249 U. S. 487, 489. 

From the provisions of section 204 quoted 
above, it will be observed that the phrase, “ de¬ 
ficit in railway operating income,” the meaning 
of which in section 204(a) is the question here, 
is used in paragraphs (b), (c), and (f). The 
word “ deficit ” is also used in paragraphs (d), 
and (e). Wherever used in these paragraphs 
other than (a) they necessarily mean an excess 
of expenses over revenues and not a deficiency 
in income in one period as compared with an¬ 
other. “A word [or phrase] repeatedly used in 
a statute will be presumed to bear the same mean¬ 
ing throughout the statute, unless there is some¬ 
thing to show that there is another meaning in¬ 
tended.” 25 R. C. L. p. 995; 2 Lewis' Sutherland, 
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Stat. Constr. (2d ed), p. 758. The precise lan¬ 
guage of the Congress in these paragraphs and the 
detailed and careful treatment of the subject 
covered makes it plain that there was no inten¬ 
tion to give paragraph (a) a different meaning 
from that in the other paragraphs. If Congress 
had intended “ deficit ” to mean a deficiency in 
income in one period as compared with another 
it would have said so. 

In the Bingham & Garfield case, supra, the 
commission said: 

Also, upon further consideration and re¬ 
flection, w r e are doubtful about the pro¬ 
priety of giving the term “ deficit ” a 
meaning in connection with certain pro¬ 
visions of the section [204] which differs 
materially from the meaning attributed to 
that term in connection with other pro¬ 
visions of that section. It will be seen 
that in paragraph (a), which is the juris¬ 
dictional paragraph of the section, the term 
“deficit” is used only once, and then 
simply for the purpose of describing the 
carriers to be covered by the section. This 
indicates that in determining the question 
of jurisdiction the term can not be applied 
in one w T ay in one case and in a different 
way in another case, and since the term 
“deficit,” used in the latter part of para¬ 
graph (f) of the section, must be confined 
to what is often referred to as a red-ink 
balance, that is, a case where the carrier’s 
operating revenues are less than its operat- 
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ing expenses, a like meaning should be 
given to the term as used in other portions 
of the section. 

Moreover, as pointed out in that case, the com¬ 
mission has construed “ deficit ” in section 209(c), 
(3) and (i) of the same act to have the meaning 
here contended for and ‘ ‘ this is the meaning cus¬ 
tomarily attributed to that term in railroad par¬ 
lance.” The commission’s construction of sec¬ 
tion 204 is, therefore, in accordance with the rule 
that “ statutory words are uniformly presumed, 
unless the contrary appears, to be used in their 
ordinary and usual sense.” Caminetti v. U. S., 
242 U. S. 470, 485. 

Paragraph (c) of section 204 provides that the 
commission shall ascertain for “every carrier” 
certain income or deficit figures by months for 
comparison under paragraphs (d) and (e). 
“Every carrier,” however, means every carrier 
as defined in paragraph (a), i. e., one which had 
an excess of expenses over revenues under private 
operation in the Federal control period, and 
which in other particulars comes within the 
definition of that paragraph. For example, 
“every carrier” in (c) clearly must be a carrier 
“by railroad,” since the definition in (a) contains 
that restriction. As to paragraphs (c), (d), (e), 
and (f) the following excerpt from Mr. Commis¬ 
sioner Meyer’s dissenting opinion, which was 
concurred in by three other members of the com- 
mission, in 66 I. C. C. 765, 776, should be noted: 
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Great stress is placed by the majority 
upon the monthly comparisons required 
under paragraphs (c), (d), (e), and (f). 
These comparisons, however, have no bear¬ 
ing upon the selection of the roads to be re¬ 
imbursed. The purpose of the comparison 
by months is to provide for seasonal varia¬ 
tions of traffic, to which the short lines are 
peculiarly subject. For example, a short 
line which was under private operation dur¬ 
ing 18 months of the Federal control period, 
and which has its principal traffic in sum¬ 
mer or winter, would gain or lose im¬ 
properly by having its earnings for the 18 
months compared with the average for 18 
months of the test period as a whole, includ¬ 
ing all seasons. A comparison by months 
is therefore necessary regardless of whether 
all of the carriers are entitled to the benefits 
of the section or not. 

The language of section 204, we submit, plainly 
requires the meaning of “deficit’’ contended for 
here. 

(b) Congress intended by section 204 to grant a gratuity to only 
the more necessitous of the short line railroads and not to pay 
millions to prosperous lines 

The report of the conference committee upon 
the bill which contained section 204 as finally en¬ 
acted confirms the construction which we are con¬ 
tending for. Following is the language of the 
report concerning this section: 

The Senate amendment in section 5 con¬ 
tained a provision that railroads not oper¬ 
ated by the Government during the period 
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of Federal control should be paid the entire 
amount of their deficit during the Federal 
control period.. No such provision was con¬ 
tained in the House bill. The conferees 
recommend, in section 204 of the conference 
bill, that carriers which sustained a deficit 
in railway operating income under their 
own operation during the period of Federal 
control shall be paid the amount by which 
such deficit exceeds the corresponding deficit 
during the test period. The computation 
of the amount payable is made by determin¬ 
ing the deficit or income for each month of 
the Federal control period during which the 
carrier operated its own line and for the 
three corresponding months of the test 
period averaged together. In the case of 
a carrier which was in operation for less 
than a year during the test period the 
amount payable is the entire amount of the 
deficit during the period of Federal control. 
[Italics ours.] House Kept. 650, 66th Cong. 
2d sess. 

Here we find the conferees pointing out, in 
practically the language of paragraph (a), that 
section 204 is to apply to ‘‘ carriers which sus¬ 
tained a deficit in railway operating income under 
their own operation during the period of Federal 
control ” and they are to “ be paid the amount by 
which such deficit exceeds the corresponding deficit 
during the test period.” The word “such” 
shows that “deficit” in the jurisdictional pro¬ 
vision of section 204(a) was intended to have 
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the same meaning as that word in the paragraphs 
providing for comparison of Federal control re¬ 
turns with test period returns, i. e., a deficit de¬ 
termined by subtracting expenses from revenues, 
and not a 14 deficiency ” in income in one period 
under that in another. It thus appears that 
Congress intended section 204(a) to apply only 
to carriers which had actual “ red ink ” balances 
under private operation in the Federal control 
period, and that the benefits of that section were 
thus to be extended only to the more necessitous 
of the short line railroads. The roads primarily 
in mind were those which sustained a greater 
deficit in the Federal control period than in the 
test period although the language of the statute 
is broad enough to cover those carriers which 
during the test period earned an income. Con¬ 
gress did not intend, and the act should not be 
construed, to bring about the payment of millions 
of dollars to railroads which had very large earn¬ 
ings during the Federal control period but which 
happened to earn less than in the test period. 

In the Bingham & Garfield Case, supra , the 
commission had before it three carriers whose 
own income figures for the Federal-control period 
showed the following returns on book invest¬ 
ment: “Bingham & Garfield * * * 9.18%”; 
“Nevada Northern * * * 18.10%”; and 

“Ray & Gila Valley * * * 15.77%”. The 
total claims of these three carriers under section 
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204 aggregated more than a million and a half 
dollars. These resulted from “ the fact that the 
corresponding earnings in the test period were 
larger.” In holding that section 204 was not in¬ 
tended to apply to such carriers and that the 
arguments by carriers’ representatives in 66 
I. C. C. 765 were not sufficient to justify holding 
to the contrary, the commission, after referring 
to the decision in that case, said among other 
things: 

At the time this ruling was made, we 
had before us applications under section 
204 of carriers whose net railway operating 
incomes for the portions of the period 
of Federal control during which their lines 
were privately operated were very meager, 
and who urged that if the term “ deficit ” 
was construed as applying only to carriers 
whose operating revenues were less than 
their operating expenses the result would 
be to bring about unfair discriminations 
between such carriers and those whose op¬ 
erating revenues were greater, but only a 
little greater, than their operating expenses. 
However, at the present time we have be¬ 
fore us applications under the section in 
volving about $4,000,000, including the ap¬ 
plications under consideration here, some 
of which were made by carriers whose net 
railway operating incomes for the portions 
of the period of Federal control during 
which their lines were operated privately 
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were so large that we think they should 
be regarded by the carriers’ stockholders 
as very satisfactory, and we find it diffi¬ 
cult to believe that Congress intended to 
enact a law which would enable the latter 
class of carriers to withdraw sums of 
money from the Treasury of the United 
States and thus augment the comparatively 
large returns they have already received . 
We are not advised how many additional 
applications of this character may be filed, 
but since June 1st of this year nine such 
applications have been filed by carriers 
which earned net railway operating in¬ 
comes during the period of Federal con¬ 
trol. The statute imposes no limitations on 
the time for filing such claims. 

* * * * * 

It is true that if the term “ deficit,” 
wherever it appears in the section, is con¬ 
strued as meaning only a red-ink balance, 
as aforesaid, some discriminations may re¬ 
sult, in connection with the period of Fed¬ 
eral control, between carriers who had small 
net operating incomes on the one hand and 
those whose operating revenues were less 
than their operating expenses on the other, 
but it is also true that such a construction 
will lessen to some extent discriminations, 
brought about by our ruling of February 9, 
between the carriers covered by the latter 
portion of paragraph (/) and carriers who 
enjoyed net operating incomes during the 
period of Federal control. 
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Note also the following language from Mr. Com¬ 
missioner Meyer’s dissenting opinion in 66 I. C. C. 
765-776: 

The construction adopted makes the short 
lines a favored class. They are guaranteed 
an income at least equal to that of the test 
period, and at the same time are able to 
keep any income earned in excess of that 
measure. They were in possession of their 
properties and were therefore in position 
to profit by any opportunities for increased 
earning, and, according to the brief filed 
in behalf of the short lines, some of them 
did so profit in substantial amounts. The 
trunk lines, on the other hand, were dis¬ 
possessed of their properties, and, regard¬ 
less of the earnings of those properties while 
under Federal control, were compensated 
for their use only upon the basis of the test- 
period income. The status of the short 
lines, under this holding, is even better 
than that of the roads in the guaranty 
period subsequent to Federal control; for in 
order to avail themselves of the guaranty 
the carriers were required to obligate them¬ 
selves to pay to the Government any in¬ 
come in excess of the test-period measure. 
***** 

It is our function to administer the l&w, 
not to make it. If Congress had intended 
to extend the terms of section 204 to all 
short-line roads, rather than to the more 
necessitous of such roads, appropriate lan¬ 
guage would have been used. 
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The Congress, we respectfully submit, intended 
section 204 to have the very meaning which the 
commission now holds it to have. 

(c) Section 204 operates as a grant of public moneys and shonld 
be strictly construed in favor of the Government 

Section. 204 clearly operates as a grant of pub¬ 
lic moneys and should be construed in accordance 
with the rule that “ statutes granting privileges 
or relinquishing rights are to be strictly con¬ 
strued ; or, to express the rule more directly, 
that such grants must be construed favorably to 
the Government and that nothing passes but what 
is conveyed in clear and explicit language—in¬ 
ferences being resolved not against but for the 
Government.” Caldwell v. U. S., 250 U. S. 14, 
20. See also Piedmont Power Co. v. Graham, 253 
U. S. 193, 194; City of Mitchell v. Dakota Tel. 
Co., 246 U. S. 396, 411, and Slidell v. Grandjean, 
111 U. S. 412, 437. In the last case, the Supreme 
Court said: 

It is also a familiar rule of construction 
that where a statute operates as a grant of 
public property to an individual, or the 
relinquishment of a public interest, and 
there is a doubt as to the meaning of its 
terms, or as to its general purpose, that 
construction should be adopted which will 
support the claim of the Government rather 
than that of the individual. 

The application of this rule to section 204 
will sustain the construction for which we are 
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here contending and will protect the public treas¬ 
ury from enormous gratuties to carriers which 
were not in need of them and which Congress 
did not intend to benefit. 

(d) Section 204 is based on merely moral and equitable considera¬ 
tions and the Commission's interpretation of it as applied to 
this case is not controllable by mandamus 

The commission after an appropriate hearing 
found that relator under private operation in 
the Federal control period had a railway operat¬ 
ing income and not a “ red ink balance.’’ (Rec. 
44, 17.) The effect of its latest ruling, which 
was made in the Bingham & Garfield case, supra, 
is to hold that upon these facts relator is not 
entitled to anything under section 204 because 
it did not sustain a “ deficit ” within the mean¬ 
ing of section 204(a). The commission’s interpre¬ 
tation of this section as applied to the facts in this 
case can not, we submit, be controlled by man¬ 
damus. 

In U. S. ex rel. Abilene cf Southern By. Co. v. 
Interstate Commerce Commission , decided by this 
court on November 2, 1925, the carrier sought by 
mandamus to compel the commission to ascertain 
and certify to the Secretary of the Treasury the 
amount payable to it under section 204. The 
question was whether the carrier’s railroad was 
under Federal control, or was privately operated, 
during that portion of the period of Federal con¬ 
trol for which the claim was made. See section 
204(a) supra. The commission after a hearing 
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found that, under its interpretation of this sec- 
k tion, the carrier was under Federal control during 
the period involved and could, therefore, make no 
claim under that section. This court in holding 
that the lower court had properly refused to issue 
a writ of mandamus, said, among other things: 

* * * The statute here under con¬ 

sideration provides for the payment of a 
deficit to railways not under Federal opera¬ 
tion, the deficit to be ascertained by the Inter¬ 
state Commerce Commission, in the manner 
provided in the transportation act. This 
duty imposed upon the commission is judi¬ 
cial in character, calling for a determina¬ 
tion not only of the facts arising in the 
particular case, but for an interpretation 
of the law applicable thereto. This, we 
think, calls for more than a mere minis¬ 
terial act to be performed by the commis¬ 
sion upon express direction of law. It 
invokes the exercise of judicial discretion 
which can not be controlled by the writ of 
mandamus. To determine the matters raised 
by this appeal, the court is called upon to 
review the proceedings had before the com¬ 
mission, and to determine whether or not 
error was committed. To thus review the 
case in the present proceeding would 
amount to the conversion of the writ of 
mandamus into a writ of error. This, it 
has been universally held, can not be done. 

Section 204 grants “a gratuity based on equi¬ 
table and moral grounds.” Congress in passing it 
occupied toward the proposed beneficiaries “ the 


attitude rather of a benefactor than of a debtor 
at law.” The determination of the amounts pay¬ 
able under the statute is left to the commission, 
and no provision is made for review by the 
courts. Under the principle laid down by the 
Supreme Court in Work v. Rives, 267 U. S. 175, 
the commission’s discretion under this section ex¬ 
tends even to a final construction of its terms and 
mandamus can not be used to control its inter¬ 
pretation, although it might be regarded by the 
courts as erroneous. 

In that case, the Supreme Court held that man¬ 
damus could not prevail against interpretations 
by the Secretary of the Interior of a gratuity 
statute designed to cover various losses in respect 
to mineral properties after the armistice, although 
both lower courts had held that such interpreta¬ 
tions were erroneous and that mandamus should 

control. The Secretary had decided that a claim 

%! 

for money spent to obtain a release from a con¬ 
tract to buy manganese land “was not for the kind 
of loss which Congress intended the Secretary to 
reimburse” (p. 175) and had deemed it as not 
coming within the proviso providing for reim¬ 
bursement of expenditures “for or upon property 
which contained * * * manganese” (pp. 179, 

181). 

When all of the above matters are considered, 
the construction which the commission has placed 
upon section 204 is, we submit, the correct one, 
and mandamus will not issue. 
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III. Even if Relator be held to be within the provi¬ 
sions of section 204, the Commission has adjudicated 
its claim adversely to it and mandamus will not lie 
to review the Commission’s decision 

1. Relator in its claim nnder section 204 can not combine opera¬ 
tions of the Midland Terminal Company with its own after 
January 1, 1919 

Relator alleges in its petition that from January 
1, 1919, to July 17, 1919— 

the line from Cripple Creek to Colorado 
Springs via Divide, that is, the Midland 
route, was operated in the name of the 
Midland Terminal Co., which company, 
however, was owned bv the same stock- 
holders and managed by the same officers 
and directors as relator, and relator is ad¬ 
vised and believes and therefore avers, that 
the lines operated by it, to wit, the short 
line, and the line operated in the name of 
the Midland Terminal Co., to wit, the Mid¬ 
land route, during this period, constituted 
in legal effect one line or system of trans¬ 
portation. (Rec. 4.) 

and that the combined operations of the two lines 
should be considered bv the commission in ascer- 
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taining the amount, if any, to which relator is en¬ 
titled under section 204. The same contention 
was made before the commission and is made in 
the brief filed in this court. 

Section 204 (c) provides that— 

the commission shall ascertain for every 
carrier for every month of the period of 
Federal control during which its railroad 
or system of transportation was not under 
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Federal operation, its deficit in railway 
operating income— 

etc. Section 204 (a) defines carrier to mean, 
among other things— 

a carrier by railroad which, during any part 
of the period of Federal control, engaged 
as a common carrier in general transporta¬ 
tion * * * and which sustained a defi¬ 

cit in its railway operating income for that 
portion (as a whole) of the period of Fed¬ 
eral control during which it operated its own 
railroad or system of transportation . 

This section by its terms applies to “ a carrier 
by railroad ” and includes a “ railroad ” or “ sys¬ 
tem of transportation ” only in so far as the par¬ 
ticular carrier operates such railroad or system as 
its own. Relator’s argument in failing to recog¬ 
nize this distinction is fallacious. 

According to “ the ordinary acceptation of the 
words,” “common carrier by railroad” means 
“ one who operates a railroad as a means of carry¬ 
ing for the public, that is to say, a railroad com¬ 
pany acting as a common carrier.” Wells Faryo 
& Co. v. Taylor, 254 U. S. 175, 187. After Janu¬ 
ary 1, 1919, relator did not operate the Midland 
Terminal properties as a part of “ its own rail¬ 
road or system of transportation ” or operate them 
at all. These properties, on the contrary, were op¬ 
erated by the Midland Terminal Railway Co. it- 
self. Relator and the Midland Terminal Company 
were separate corporations and distinct legal en- 
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tities, each operating in its own name and making 
its own contracts, leases, and agreements. They 
were properly dealt with as separate entities. See 
Cannon Mfg. Co . v. Cudahy Co., 267 XL S. 333, 
336; Pullman Car Co. v. Missouri Pacific Co., 115 
U. S. 587, 589, 596; United States v. Strang, 254 
U. S. 491; Georgia S. & F. Ry. Co. v. Georgia 
Public Service Com’n., 289 Fed. 878; Smyth v. 
Asphalt Belt R. Co., 292 Fed. 876. 

At the hearing before the commission relator’s 
counsel admitted that after January 1, 1919, and 
for the period here under consideration, “ the 
Midland route was operated by and in the name 
of the Midland Terminal ” and that relator and 
the Midland Terminal were “two corporate en¬ 
tities used as operating companies.” (Rec. 21.) 
Relator’s witness at this hearing while stating 
that prior to January 1, 1919, relator and the 
Colorado Midland were operated “ as one system 
of transportation,” testified that “on January 1, 
1919, the aforementioned lease of the Midland 
Terminal to the Cripple Creek & Colorado Springs 
and the trackage agreement made by the Cripple 
Creek & Colorado Springs to operate over the 
Colorado Midland were both terminated and the 
Midland Terminal then resumed operation of its 
own property, and at the same time made a lease 
for the use of the Colorado Midland track be¬ 
tween Colorado Springs and Divide.” (Rec. 25, 
26.) Moreover the returns filed by relator with 
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the commission show that each company is re¬ 
ported as a “ common carrier during the period 
of Federal control.” (Exhibits B and C-l to the 
petition, Rec. 11, fol. 13 and 20.) The most that 
relator could be said to show in the hearing before 
the commission was that the stock of the relator 
and the stock of the Midland Terminal were 
owned by the Cripple Creek Central Railway Co. 
and that relator and the Midland Terminal Co. 
had the same officers and directors during the 
test and Federal control periods. (Rec. 26.) 

This is clearly not sufficient to show that relator 

•/ 

operated the Midland Terminal properties within 
the meaning of section 204. 

The commission’s action in excluding from re¬ 
lator’s claim Midland Terminal operations for the 
period subsequent to January 1, 1919, was in 
conformity with the ruling which the commission 
had uniformly made in such cases, and was 
proper, under the statute. In its second report 
the commission said: 

In certifying payments to carriers under 
sections 204 and 209 we haye consistently 
dealt with each operating company indi¬ 
vidually and without reference to corporate 
control, so far as the determination of rail¬ 
way operating income or deficit is con¬ 
cerned. A contrary course would have 
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been impracticable as well as illegal. 
(Rec. 44.) 
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2. Relator’s claim omits Colorado Midland operations, and as thus 
snbmitted the Commission has decided it against relator on its 
merits 

Relator did not include in its claim any figures 
purporting to reflect operations of the Colorado 
Midland between Colorado Springs and Divide 
during the test period. (Rec. 10, fol. 13-20.) It 
conceded that allocation of revenues and expenses 
on that portion of the line during the test period 
was impossible, but asked to have its claim con¬ 
sidered with Colorado Midland operations omit¬ 
ted. Relator’s counsel in oral argument before 
the commission said: 

* * * The b ureau h as held has held 
that it can not determine just what part of 
that revenue derived on the Colorado Mid¬ 
land goes to the Midland Terminal, and that 
it will involve arbitrary assumptions to de¬ 
termine how much of the operating income 
of this system should be thrown into the 
consolidated return. That operates against 
us because if we take the operating income 
of this section (indicating Colorado Mid¬ 
land) for the test period and add it to the 
operating income of the Midland Terminal 
and the short line and deduct from it the 
operating income of these three for the 
Federal control period it would increase 
our deficit. We accept that ruling of the 
bureau and are willing to eliminate that 
and consolidate merely the Midland 
Terminal’s and the short line’s operating 
income, and waive whatever amount we 
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would receive from adding in this portion 
from the Colorado Midland. So there is 
no difficulty in striking a balance in find¬ 
ing out what the deficit is if we consoli¬ 
date this income and this income (indi¬ 
cating short line and Midland Terminal) 
for those periods. (Rec. 68.) 

With the Colorado Midland operations thus 
eliminated, the commission has found and con¬ 
cluded (a) that the short line during the portion 
of the period of Federal control here under con¬ 
sideration was actually abandoned in part and 
practically abandoned as to the remainder; (b) 
that relator was not entitled to any money under 
section 204 by virtue of comparing this practically 
abandoned short line during the Federal control 
period, after its release from Federal control, i. e., 
from July 1, 1918, to July 15, 1919, with the ac¬ 
tively used, intact short line during the test 
period; (c) that the remaining line operated by 
relator during the last six months of 1918, namely, 
the line via Divide, had a greater net railway 
operating income during the Federal control 
period than that portion of the same line during 
the test period for which such income was ascer¬ 
tainable, i. e., the line of the Midland Terminal 
between Cripple Creek and Divide, and that re¬ 
lator was therefore entitled to nothing by virtue 
of this comparison and (d) that the line via Divide 
operated by relator during the Federal control 
period was a different line from the short line 


operated by it during the test period and relator 
was entitled to nothing on the basis of comparing 
these two lines. The commission thus passed upon 
the merits of relator’s claim and found that nothing 
was due it under section 204. 

These findings will now be briefly considered. 

The short line .—The commission in finding that 
relator was not entitled to anything on the basis 
of comparing the short line during the Federal 
control period with the short line during the test 
period, said in its first report: 

* * * Obviously the old line [the 

short line] could not be used for through 
traffic of any character during the period 
from July 1, 1918, to July 14, 1919, and 
the use made of it was so slight as to 
amount practically to a suspension of op¬ 
eration. The company, therefore, is clearly 
not entitled to benefit under section 204 
for the period from July 1, 1918, to July 
14,. 1919, on the basis of comparing opera¬ 
tions during that period over the old line 
with operations conducted over that line 
during the test period, when this route 
constituted its main line and was used 
for both through passenger and freight 
traffic, as well a& for local traffic. (Rec. 
16.) 

It had previously referred in this report to— 

the minor operations over that portion of the 
old line which had remained open for oper¬ 
ation; (Rec. 16.) 
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In its second report the commission made 
practically the same finding: 

* * * While operation on the short 

line between Colorado Springs and Cripple 
Creek was not entirely discontinued in 
the Federal control period, it was of such 
small importance in the latter period as 
to be practically negligible. All through 
traffic, both passenger and freight, was 
transferred to the route via Divide, leav¬ 
ing on the operated portion of the short 
line only a very small amount of local 
traffic, which was handled principally by 
electric power. Therefore a comparison of 
the results of the negligible operations of 
the Federal control period with the re¬ 
sults of operations of the same line in the 
test period would be manifestly improper. 
(Rec. 43.) 

The commission’s finding that relator was not 
entitled to anything under section 204 by com¬ 
paring the short-line operations during the test 
and Federal-control periods seems to be conceded 
in relator’s brief, where at page 26 it is said: 

We of course agree with the commission 
that the Federal-control operations of the 
short line should not be compared with the 
test-period operations of this line since this 
would be obviously unfair to the Govern¬ 
ment. 

The commission’s finding with respect to this 
comparison was just and equitable whether it be 
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regarded as made upon the theory that the short 
line during the Federal-control period should be 
treated as actually abandoned or upon the theory 
that if this line were broken and actually aban¬ 
doned in part during the test period, as it was in 
the Federal-control period, it would not have had 
a greater railway operating income in the earlier 
period than in the later period. 

The line via Divide .—The commission in finding 
that relator was not entitled to anything as the 
result of comparing relator’s line operated by it 
via Divide during the last half of 1918 with that 
portion of this line during the test period as to 
which the net railway operating income could be 
ascertained, namely, between Cripple Creek and 
Divide, said in its first report: 

If consideration be given to the opera¬ 
tions conducted by the company over the 
new line, which constituted its main line 
during the Federal-control period and over 
which substantially all its traffic was moved, 
it is equally clear that the company is not 
entitled to benefit under section 204, as a 
comparison of the operations of the Mid¬ 
land Terminal Railway Co. over the line 
from Cripple Creek to Divide during the 
test period with operations conducted by 
the company over the same line during the 
Federal-control period, shows an excess of 
credits in favor of the Government. (Rec. 
17.) 
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The commission in its second report affirmed 
these findings and conclusions when it said: 

For the reasons given in our original re¬ 
port and supplemented herein, our finding 
that the claim of the Cripple Creek & Colo¬ 
rado Springs Railroad Co. under section 
204 should be dismissed is affirmed. (Rec. 
45.) 

Short Line and line via Divide different lines .— 
The short line as previously pointed out was the 
only line operated by relator during the test 
period. After the test period, but before the 
beginning of the Federal control period, relator 
acquired the line between Colorado Springs and 
Cripple Creek via Divide by leasing the line 
of the Midland Terminal between Cripple Creek 
and Divide and obtaining trackage rights between 
Divide and Colorado Springs over the line of the 
Colorado Midland. In concluding that relator was 
not entitled to anything under section 204 by 
virtue of comparing the new line operated during 
the Federal control period, namely, the line via 
Divide, with the old line during the test period, 
namely, the short line, the commission said among 
other things in its second report: 

The claim was dismissed upon the general 
ground that the line operated by the ap¬ 
plicant during the portion of the Federal 
control period here under consideration was 
not the line operated in the test period 
* * *. The supplemented record does 
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not warrant a change in the conclusions. 
(Rec. 42.) 

Relator contends in this proceeding, as it did 
before the commission, that the line via Divide 
during the Federal control period and the short 
line during the test period should be treated as if 
they were in effect the same and a comparison 
made on that basis. Whether or not the short 
line was abandoned in whole or in part in the 
Federal control period relator apparently regards 
as immaterial. (Relator’s brief, p. 41.) 

The short line and the line via Divide, however, 
are entirely different lines. Although both run 
between Colorado Springs and Cripple Creek 
they are many miles apart and pass through 
different towns and communities. (Rec. 6, fol. 
8, 60.) Moreover, the short line was the “ scenic 
route” (Rec. 20, 65) and it is going far to assume, 
as relator does, that passenger travel, for example, 
would move over the line via Divide during the 
Federal control period as it moved over the short 
line route in the test period. 

The commission’s finding that the lines were 
different and that relator was not entitled to any 
money on the basis of comparing them was made 
in the exercise of its administrative discretion 
and is not subject to review by mandamus. 

In substance what relator seeks is to have the 
commission compelled to decide the case in one 
way when after a full and fair hearing it has 
already decided it upon its merits in another 
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way. Mandamus can not be used for this pur¬ 
pose. U. S. ex rel. Kansas City Sou. By. v. I. C . 
C. (Ct. Apps. D. C.), 6 F (2d), 692, and cases 
therein cited infra . Regardless of whether, dur¬ 
ing the test period, the Colorado Midland opera¬ 
tions on that portion of its line between Colorado 
Springs and Divide could be shown to result in a 
railway operating income or a deficit, relator 
would not be entitled to anything, because it has 
waived the benefit of any income from such opera¬ 
tions (Rec. 68, 69) and obviously any deficit 

• therefrom would onlv add more credits in favor 

%/ 

of the United States and leave relator still entitled 
to nothing. 

3. Even if relator's waiver of possible benefits from ^Colorado 
Midland operations be disregarded, the Commission has found 
that, because of the impracticability of ascertaining the results 
of such operations, relator is still not entitled to anything 

The commission in its first report made the 
following finding with respect to the Colorado 
Midland (Rec. 17) : 

Nor is there a comparable basis for com¬ 
puting the net results by including the 
operations of the Colorado Midland during 
the test period over the line from Divide to 
Colorado Springs for the reason that it 
would be impossible to ascertain the amount 
of income for the test period that could be 
used as a measure of compensating the com¬ 
pany under section 204 without resort to 
arbitrary and unsupported assumptions. 
Where such ascertainment is impracticable 
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the provisions in the last sentence of para¬ 
graph (f) of that section would apply and 
the claim would be dismissed* since the 
company enjoyed an income for that por¬ 
tion of the Federal control period during 
which it privately operated this property. 

The report containing this finding was offered 
in evidence and relied upon by relators in the 
hearing before the commission. (Rec. 22.) No 
effort was made by it to show how a comparable 
net railway operating income, or deficit, of the 
Colorado Midland between Divide and Colorado 
Springs during the test period could be obtained. 
In oral argument before the commission, relator’s 
counsel conceded that ascertainment of operating 
results on the Colorado Midland was impracticable 
when he said: “ We accept that ruling of the 
Bureau.” (Rec. 68.) 

In its second report, the commission in again 

■ • 

finding that ascertainment of operating results on 
the Colorado Midland during the test period was 
impracticable, said: 

During that period the line between Colo¬ 
rado Springs and Divide was operated by 
the Colorado Midland as part of its system 
of 261 miles, and no segregation of income 
for the portion of the system here under 
consideration is practicable. (Rec. 44.) 

The commission’s finding of impracticability, we 
submit, is fully justified by the record. It is 
difficult to see how this finding could reasonably 
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be challenged, in view of relator’s admissions and 
its litter failure to show, or attempt to show, that 
the commission’s finding in the first report was in¬ 
correct, although granted full opportunity to 
do so. 

Congress did not intend that millions of dollars 
should be paid out under section 204 upon purely 
speculative estimates but intended that the com¬ 
mission’s findings and conclusions should be 
reasonably supported by figures shown in the ac¬ 
counts of the carriers. In this connection, it is to 
be observed that the commission in Settlement 
with Dayton, Toledo & Chicago Ry . Co., 67 I. C. C. 
631, 632, found and concluded that it could not as-' 
certain the net railway operating income or deficit 
of that company’s line during the test period, the 
line then being part of a trunk line system, and 
that since the company had sustained an actual 
deficit during the Federal control period, it was 
entitled to only this deficit under the provisions 
of section 204(f). Similar action was taken by 
the commission in Deficit Settlement with Kansas 
and Sidell R . R., 76 I. C. C. 217. Certainly “ No 
statute law should be held to require the impossible 
unless the language thereof permits of no other 
interpretation.” D . dc II. Co. v. U. S ., 295 F. 558, 
561. 

Since the relator did not sustain an actual 
deficit in its net railway operating income (a red 
ink balance) during the Federal control period, it 
would not be entitled to any money under section 
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204 on the theory that paragraph (f) was ap¬ 
plicable, and the commission has so found. (Rec. 
17.) It thus appears that from whatever angle 
the case is approached, relator is not entitled to 
anything under section 204. 

4. This court and the Supreme Court hare repeatedly decided that 
in a case of this kind mandamus will not lie 

Even if the commission’s interpretation of the 
word “ deficit” should not be sustained, its de¬ 
cision under section 204 is not controllable by 
mandamus. From the facts which have been 
stated it is evident that the case before the com¬ 
mission was a complicated one in which no mathe¬ 
matical formula could be applied. Clearly the 
commission was called upon to exercise its judg¬ 
ment and discretion, and to do this under a 
statute which admittedly was based upon consid¬ 
erations of a moral or equitable nature. After a 
full and fair hearing and upon consideration of 
the points made by relator, the commission found 
that it was not entitled to any money under sec¬ 
tion 204. In making these findings the commis¬ 
sion did not refuse to consider or pa’ss upon 
relator’s claim and did not refuse to comply with 
a specific peremptory command of the statute, 
but on the contraiy made a reasonable and equi¬ 
table decision in full compliance with the require- 

_ • 

ments of the law. See Work v. Rives , 267 U. S. 
175, and TJ. S. ex rel. Abilene & Sou. Ry. Co. v. 
1. C. C. y supra. 


48 


In U. S. ex rel . Kansas City Sou . Ry. v. I. C. C 
6 F. (2d) 692, it was alleged that the commis¬ 
sion “failed to obey the mandate of ” section 
19 (a) of the interstate commerce act “ in many 
particulars, among them, the following * * *. 

That it failed to ascertain and report the eco¬ 
nomic or exchange value of the common carrier 
property, but instead reported a so-called rate¬ 
making value thereof that it “failed and re¬ 
fused to comply with the command of the statute 
to state and report ‘ an analysis of the methods 
of valuation employed ’ or to ‘ ascertain and re¬ 
port separately other values, and elements of 
value, if any,’ or to report in detail, as to each 
piece of property, ‘ the original cost to date,’ or 
‘ the value, as well as original cost and reproduc¬ 
tion cost, of all the property used by the appel¬ 
lants. ’ ’ ’ This court, in holding that the writ of 
mandamus would not lie said, among other 
things: 

It is true that the commission did not 
base its valuation upon the earning ca¬ 
pacity of the carrier properties to the ex¬ 
tent claimed by the appellants, nor upon 
the market value of their outstanding se¬ 
curities. Nevertheless it is manifest that 
the commission fully assumed and exer¬ 
cised the authority or jurisdiction im¬ 
posed upon it by the act, and that the real 
complaint of the appellant is, not that the 
commission refused to consider the points 
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in question, but that it considered them 
and thereupon decided them erroneously. 
The real relief sought by the appellants, 
accordingly, is that the valuation reported 
by the commission be set aside, and other 
valuations ordered. This clearly brings 
the case within the well-established rule 
that the action of mandamus can not be 
used as a substitute for an appeal, nor as 
a writ of error. The petition of the ap¬ 
pellants in effect calls for such a review of 
the proceedings of the commission, in vio¬ 
lation of the rule just stated. It was 
rightly dismissed. Interstate Commerce 
Coinmission v. Waste Merchants’ Associa¬ 
tion , 260 U. S. 32, 43 S. Ct. 6, 67 L. Ed. 
112; Riverside Oil Co. v. Hitchcock, 190 
U. S. 316, 23 S. Ct. 698, 47 L. Ed. 1074; 
Ness v. Fisher, 223 U. S. 683, 23 S. Ct. 356, 
56 L. Ed 610; Hall v. Payne, 254 U. S. 
343, 41 S. Ct. 131, 65 L. Ed. 2^^ Work v. 
U. S. ex rel. Rives, 45 S. Ct. 262, 69 L. Ed. 
(March 2, 1925); 26 Cyc. 177, notes. 

Writ of certiorari was denied by the Supreme 
Court in this case on October 19, 1925. 

In Interstate Commerce Commission v. Waste 
Merchants Assn., 260 U. S. 32, supra, the Supreme 
Court held that mandamus would not lie to com¬ 
pel the commission to set aside its decision deny¬ 
ing reparation to certain shippers by certain car¬ 
riers because of loading services which, it was 
claimed, the carrier failed to perform under their 
tariffs, and which the shippers were thus obliged 
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to perform. After stating the facts, the court said 
at pages 34, 35: 

We have no occasion to consider the 
merits of the controversy before the Com¬ 
mission. That it did not dismiss the com¬ 
plaint for lack of jurisdiction is clear. It 

heard the ease fullv. It found that the rates 

•/ 

charged were not unreasonable or discrim¬ 
inatory in violation of the commerce act, 
nor unreasonable for the service actually 
performed, in violation of the Federal con¬ 
trol act. It found that the conditions com¬ 
plained of were an incident of the World 
War; that the arrangement for loading was 
a voluntary one beneficial to complainants’ 
members; that there was no provision in 
the tariffs for allowance to shippers who 
load cars; and that, therefore, such allow¬ 
ance could not legally be made by the car¬ 
riers. The commission dismissed the com¬ 
plaint because it held that the petitioners 
were not entitled to relief. Waste Mer¬ 
chants Association v. Director General, 57 
I. C. C. 686. 

Petitioners sought in the proceeding to 
set aside the adverse decision of the commis¬ 
sion on the merits and to compel a decision 
in their favor. The Court of Appeals 
granted the writ. This was error. Manda¬ 
mus can not be had to compel a particular 
exercise of judgment or discretion, River¬ 
side Oil Co. v. Hitchcock, 190 U. S. 316; 
Ness v. Fisher, 223 U. S. 683; Hall v. 
Payne, 254 U. S. 343; or be used as a writ 
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of error, Commissioner of Patents v. 
Whiteley, 4 Wall. 522. The case at bar is 
not like Interstate Commerce Commission v. 
Humboldt S. S. Co., 224 U. S. 474, and 
Louisville Cement Co. V. Interstate Com¬ 
merce Commission, 246 U. S. 638, where the 
commission had wrongly held that it did not 
have jurisdiction to adjudicate the contro¬ 
versy; nor is it like Kansas City Southern 
By. Co. v. Interstate Commerce Commission, 
252 U. S. 178, where the commission 
wrongly refused to perform a specific, per¬ 
emptory duty prescribed by Congress. 

In Ness v. Fisher, 223 U. S. 683, the court held 

that the Secretarv of the Interior could not be 

•/ 

compelled by mandamus to accept, as conforming 
to the timber and stone act, a certain application 
to purchase public lands. The Secretary had denied 
the application on the ground that the statute, as 
he construed it, required the application to be 
made upon personal knowledge while it was actu¬ 
ally made only upon information and belief. The 
court said, pages 691, 694. 

The Secretary’s decision, rejecting the 
relator’s Application, was not arbitrary or 
capricious, but was based upon a construc¬ 
tion of section 2 which was at least a pos¬ 
sible one, had long prevailed in the Land 
Department, had been approved in United 
States v. Wood, 70 Fed. Rep. 485, and 
Hoover v. Sailing, 102 Fed. Rep. 716, and 
has since been sustained by the Court of 
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Appeals in the present case. True, a dif¬ 
ferent construction had been adopted in 
Hoover v. Sailing, 110 Fed. Rep. 43, and 
has since been followed in Robnett v. 
United States, 169 Fed. Rep. 778, but this, 
instead of indicating that the Secretary’s 
decision was arbitrary or capricious, il¬ 
lustrates that there was room for differ¬ 
ence of opinion as to the true construction 
of the section, and that to determine 
whether the relator’s application conformed 
thereto necessarily involved the exercise of 
judgment and discretion. 

So, at the outset we are confronted with 
the question, not whether the decision of 
the Secretary was right or wrong, but 
whether a decision of that officer, made 
in the discharge of a duty imposed by 
law and involving the exercise of judg¬ 
ment and discretion, may be reviewed by 
mandamus and he be compelled to re¬ 
tract it, and to give effect to another not 
his own and not having his approval. The 
question is not new, but has been often 
considered by this court, and uniformly 

answered in the negative. [Cases cited.] 
***** 

We conclude that the decision of the 
respondent in the present case was not 
arbitrary or merely ministerial, but made 
in the exercise of judgment and discretion 
conferred by law and not controllable by 
mandamus, * * *. 
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IT. Other contentions by Relator 

1. The contention that the Commiggion’g findings that ghort line 
wag actually abandoned in part and practically abandoned as 
to the remainder are nngupported by the evidence and baged in 
part upon annual reportg not properly a part of the record ig 
without merit 

In its first report the commission made the fol¬ 
lowing findings with respect to the short line during 
the Federal control period: 

* * * Through passenger trains con¬ 

tinued to be moved over the old route 
until May 12, 1918, when a bridge on the 
old line just out of Colorado Springs was 
destroyed by fire. This necessitated the 
routing of all through traffic, freight and 
passenger, over the new line. On Janu¬ 
ary 1, 1919, the Midland Terminal canceled 
its lease to the company and resumed op¬ 
eration of its line between Cripple Creek 
and Divide, and also assumed the com¬ 
pany’s trackage rights over the Colorado 
Midland between Divide and Colorado 
Springs, leaving for the operation of the 
company only the old line, which could not 
be used for through traffic after the de¬ 
struction of the bridge mentioned. On 
July 15, 1919, the company’s lease of the 
old line was terminated, due to default in 
the payment of interest on bonds, and all 
operations of the company then ceased. 
(Rec. 15.) 

* * * * * 

* * * j?or the Federal control period 

the company combined the operations over 
the line of the Midland Terminal from 
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Cripple Creek to Divide and including 
trackage rights over the Colorado Midland 
from Divide to Colorado Springs, with the 
minor operations over that portion of the 
old line which had remained open for 
operation. 

***** 

* * * Obviously the old line could 

not be used for through traffic of any 
character during the period from July 1, 
1918, to July 14, 1919, and the use made of 
it was so slight as to amount practically 
to a suspension of operation. (Rec. 16.) 
[Italics ours.] 

As previously observed relator introduced this 
report in evidence at the hearing before the com¬ 
mission and made no attempt to contradict the 
findings that only a “ portion of the old line 
* * * had remained open for operation ” and 

that “ the use made of it was so slight as to 
amount practically to a suspension of operation.’’ 
Relator’s witness admitted that w T hile, in the Fed¬ 
eral control period, passenger trains between Colo¬ 
rado Springs and Cripple Creek continued to be 
operated over the short line until the destruction 
of the bridge on May 12,1918, thereafter .all trains, 
both passenger and freight, between these points 
moved over the line via Divide. (Rec. 25.) More¬ 
over relator’s counsel admitted in oral argument 
that “ only the local traffic was carried on the 
short line from Cripple Creek to a point near the 
bridge which was destroyed by fire” (Rec. 63), 
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and “We did maintain a service over this line to 
bring out such freight up to this bridge as was 
offered, but they ran comparatively few trains 
because there was comparatively little demand.” 
(Rec. 68.) Relator’s counsel also admitted that 
electric equipment was used to carry passengers 
back and forth to the mines in the Cripple Creek 
District on the short line. (Rec. 71, 72.) 

The commission’s finding in its second report in 
respect to the short line was as follows: 

* * * While operation on the short 

line between Colorado Springs and Cripple 
Creek was not entirely discontinued in the 
Federal control period, it was of such small 
importance in the latter period as to be 
practically negligible. All through traffic, 
both passenger and freight, was transferred 
to the route via Divide, leaving on the oper¬ 
ated portion of the short line only a very 
small amount of local traffic, which was 
handled principally by electric power. 
(Rec. 43.) 

This finding, we submit, was amply supported 
by the evidence and the admissions of relator’s 
counsel above referred to, and is, therefore, con¬ 
clusive. The courts will not “ substitute their 
judgment” for that of the commission in deter¬ 
mining questions of fact. They will not “ con¬ 
sider the weight of the evidence ” or “ whether 
on like testimony” they “ would make a similar 
ruling.” U. S. v. New River Go., 265 U. S. 533, 
542, New England Divisions Case, 261 U. S. 184, 
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204, and I. C. C. v. Union Pacific, 222 U. S. 541, 
548. 

The commission’s findings are amply supported 
by the evidence, irrespective of whether the annual 
reports referred to by relator are regarded as 
properly in evidence before the commission. But 
that relator consented to having them admitted is 
shown in the transcript of the evidence before the 
commission. (Bee. 30.) In oral argument before 
it, relator’s counsel apparently conceded that they 
were in evidence, although “introduced in a 
rather indirect way.” (Bee. 70.) In the brief in 
this court relator makes some point of statements 
in the tentative report of the bureau of finance to 
the commission. But admittedly this report was 
not adopted by the commission. It clearly did not 
prejudice relator’s case in any way. 

U. S. v. Abilene & So. Ry. Co., 265 U. S. 274, 
which is relied upon by relator, was an injunction 
suit brought by certain carriers to annul an order 
of the commission prescribing divisions of joint 
rates. That case is not in point, among other 
things, because there annual reports were used by 
the commission over objection by the respondents 
concerned, while here relator did not object but 
consented to admission of the reports in evidence, 
and because there the findings were dependent 
upon information in the reports, w T hile the findings 
in this case are not. 

In addition to what has been said it is to be 
noted that nowhere in the petition is it alleged 
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that respondent was not accorded a fair hearing 
by the commission, or that the findings were made 
upon evidence not properly before it. 

2. Contention that oral argument of relator’s counsel before the 
Commission was improperly admitted in evidence in the lower 
court is frivolous 

That admissions by relator’s counsel in oral 
argument before the commission could properly 
be considered by the commission and that the 
transcript of this argument was thus properly be¬ 
fore the lower court seems so clear, that little need 
be said here. In Oscanyan v. Arms Co., 103 IT. S. 
261, the Supreme Court set forth the rule as to 
such admissions as follows: 

In the trial of a cause the admissions of 
counsel, as to matters to be proved, are con¬ 
stantly received and acted upon. They may 
dispense with proof of facts for which wit¬ 
nesses would otherwise be called. They 
may limit the demand made or the set-off 
claimed. Indeed, any fact bearing upon 
the issues involved, admitted by counsel, 
may be the ground of the court’s procedure 
equally as if established by the clearest 
proof (p. 263). 

See also Young & Van Supply Co. v. G. F. & 
A., 5 Fed. (2d), 421. 

Even if there were any merit in relator’s ob¬ 
jection, it is not properly before the court because 
it is not included in the assignment of errors. 
(Rec. 49, 50.) 
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3. Contention that the court erred in declining on its own motion 
to allow officer of relator to testify whether he had ever failed 
or refused to furnish any information called for by the Com¬ 
mission is also frivolous 

The answer which the question called for was 
clearly irrelevant, but whether it was or not the 
court’s ruling was nonprejudicial to relator. The 
decision of the commission must be considered on 
the record of the proceeding before it. ( O’Keefe 
v. United States, 240 U. S. 294, 302; Manufac¬ 
turers By. Co. v. United States, 246 U. S. 457, 
489; Oregon B. <£• N. Co. v. Fairchild, 224 U. S., 
510, 527, and L. A P. By. v. United States (Com¬ 
merce Court), 209 Fed. 244, 252.) 

We respectfully submit that the judgment of the 
lower court should be affirmed. 

R. Granville Curry, 

Attorney for Interstate Commerce Commission. 

P. J. Farrell, 

Of Counsel. 
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APPENDIX 


Section 209(f) of the transportation act, 1920, 
reads as follows: 

(f) In computing railway operating in¬ 
come, or any deficit therein, for the guar¬ 
anty period for the purposes of this sec¬ 
tion— 

(1) Debits and credits arising from the 
accounts, called in the monthly reports to 
the commission equipment rents and joint 
facility rents, shall be included, but debits 
and credits arising from the operation of 
such street electric passenger railways, in¬ 
cluding railways commonly called inter- 
urbans, as are not under Federal control 
at the time of termination thereof, shall be 
excluded; 

(2) Proper adjustments shall be made 
(a) in case any lines which were, during any 
portion of the period of Federal control, a 
part of the railroad or system of transporta¬ 
tion of the carrier, and whose railway 
operating income was included in such in¬ 
come of the carrier for the test period, do 
not continue to be a part of such railroad or 
system of transportation during the entire 
guaranty period, and (b) in case of any 
lines acquired by, leased to, or consolidated 
with, the railroad or system of transporta¬ 
tion of the carrier at any time since the 
end of the test period and prior to the 
expiration of the guaranty period, for 
which separate operating returns to the 

( 59 ) 
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commission are not made in respect to the 
entire portion of the guaranty period; 

(3) There shall not be included in operat¬ 
ing expenses, for maintenance of way and 
structures, or for maintenance of equip¬ 
ment, more than an amount fixed by the 
commission. In fixing such amount the 
commission shall so far as practicable apply 
the rule set forth in the proviso in para¬ 
graph (a) of section 5 of the “standard 
contract” between the United States and 
the carriers (whether or not such contract 
has been entered into with the carrier whose 
railway operating income is being com¬ 
puted) ; 

(4) There shall not be included any 
taxes paid under Title I or II of the Reve¬ 
nue Act of 1917, or such portion of the 
taxes paid under Title II or III of the 

Revenue Act of 1918 as bv the terms of such 
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Act are to be treated os levied by an Act in 
amendment of Title I or II of the Revenue 
Act of 1917; and 

(5) The Commission shall require the 
elimination and restatement of the operat¬ 
ing expenses and revenues (other than for 
maintenance of way and structures, or main¬ 
tenance of equipment) for the guaranty 
period, to the extent necessary to correct 
and exclude any disproportionate or un¬ 
reasonable charge to such expenses or reve¬ 
nues for such period, or any charge to such 
expenses or revenues for such period which 
under a proper system of accounting is at¬ 
tributable to another period. 

Section 1 of the Federal Control Act provides in 
part as follows: 

Section 1 . That the President, having in 
time of war taken over the possession, use, 
control, and operation (called herein Federal 
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control) of certain railroads and systems of 
transportation (called herein carriers), is 
hereby authorized to agree with and to 
guarantee to any such carrier making op¬ 
erating returns to the Interstate Commerce 
Commission, that during the period of such 
Federal control it shall receive as just com¬ 
pensation an annual sum, payable from time 
to time in reasonable installments, for each 
year and pro rata for any fractional year 
of such Federal control, not exceeding a 
sum equivalent as nearly as may be to its 
average annual railway operating income 
for the three years ended June thirtieth, 
nineteen hundred and seventeen. 

That any railway operating income ac¬ 
cruing during the period of Federal con¬ 
trol in excess of such just compensation 
shall remain the property of the United 
States. In the computation of such income, 
debits and credits arising from the ac¬ 
counts called in the monthly reports to 
the Interstate Commerce Commission 
equipment rents and joint facility rents 
shall be included, but debits and credits 
arising from the operation of such street 
electric passenger railways, including rail¬ 
ways commonly called interurbans, as are 
at the time of the agreement not under 
Federal control, shall be excluded. If any 
lines were acquired by, leased to, or con¬ 
solidated with such railroad or system be¬ 
tween July first, nineteen hundred and 
fourteen, and December thirty-first, nine¬ 
teen hundred and seventeen, both inclusive, 
and separate operating returns to the In¬ 
terstate Commerce Commission were not 
made for such lines after such acquisition, 
lease, or consolidation, there shall (before 
the average is computed) be added to the 
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total railway operating income of such 
railroad or system for the three years 
ended June thirtieth, nineteen hundred and 
seventeen, the total railway operating in¬ 
come of the lines so acquired, leased, or con¬ 
solidated, for the period beginning July 
first, nineteen hundred and fourteen, and 
ending on the date of such acquisition, 
lease, or consolidation, or on December 
thirty-first, nineteen hundred and seven¬ 
teen, whichever is the earlier. The aver¬ 
age annual railway operating income shall 
be ascertained by the Interstate Commerce 
Commission and certified by it to the 
President. Its certificate shall, for the 
purpose of such agreement, be taken as 
conclusive of the amount of such average 
annual railway operating income. 
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MOTION FOR RE-ARGUMENT 

Now comes the appellant, U. S. ex rel, Cripple 
Creek & Colorado Springs Railroad Company, a 
corporation, by its attorneys and moves the court 
to grant a re-argument of the jurisdictional ques¬ 
tion involved in the above-entitled case. In sup¬ 
port of this motion it is respectfully submitted: 

Appellant is Entitled to the Benefits of Sec. 204 of 
the Transportation Act, 1920. 

In the course of its opinion this court held that 

“It is undisputed that plaintiff in this case 
comes within the provisions of section 204 of 
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the Transportation Act. The only question 
involved is the right to recover under the 
terms of the act.” 

The decision of the lower court was nevertheless 
affirmed on the ground that the facts in this case 
bring it within the decision of this court in the case 
of Abilene & Southern Railroad v. Interstate Com¬ 
merce Commission / which decision was rendered 
after appellant's brief had been filed in this case 
and for that reason was not discussed in its brief. 

Appellant with deference respectfully submits 
that there is a fundamental difiference between the 
case at bar and the Abilene case. In the Abilene 
case the Commission found that the carrier was 
under federal control and was not privately oper¬ 
ated during the period involved, and hence did not 
come within the provisions of section 204. In the 
instant case the Commission has found in favor of 
appellant all essential facts necessary to bring it 
within the provisions of section 204, ie., it has found 
(a) that it was privately operated during the period 
of federal control involved; (b) that it was oper¬ 
ated for more than a year of the test period; (c) 
that it connected with a railroad under federal 
control; (d) that it was a steam carrier by railroad 
engaged in general transportation for part of the 
federal control period; and (e) that it sustained 
a deficit in railway operating income, that is to 
say, that its net operating income during the federal 


1 Cited in court’s opinion as reported in 55 App. D. C. 389; 6 Fed. 
(2d) 692. 
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control period was less than that of the correspond¬ 
ing period of the test period. 

The Commission does not deny that appellant is 
entitled to the benefits of Section 204, but as this 
court has found, it is “undisputed” that appellant 
comes within the provisions of this section. With 
due deference, therefore, it is respectfully submitted 
that the question involfed in the Abilene case dif¬ 
fers fundamentally from the question involved in 
the the case at bar. 

The Commission Arbitrarily Declines to Extend to 
Appellant the Benefits of Sec. 204 to Which 
It Admittedly Is Entitled. 

Having found in favor of appellant all essential 
facts necessary to bring it within the provisions of 
section 204 the Commission declines to comply with 
the requirements of the act. 

STATUTORY REQUIREMENTS. 

Under Section 204 the Commission is required 
to issue to carriers coming within its provisions a 
certificate showing the difference in the net railway 
operating income as between the test and federal 
control periods. In determining this difference 
the Commission is required to make certain adjust¬ 
ments. The statute involved expressly provides 
that in ascertaining the federal control return of an 
applicant carrier 

“proper adjustment shall be made * * * 

in case of any lines acquired by, leased to, or 
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consolidated with, the railroad or system of 
transportation, of the carrier, at any time since 
the end of the test period. * * *” 2 

In ascertaining the test period return of an appli¬ 
cant carrier the statute expressly provides that 

“there shall be added to the total railway 
opertaing income of such railroad or system 
* * * the total railway operating income 

of its lines so acquired, leased, or consolidated 

After making these adjustments (w r hich the Com¬ 
mission is expressly commanded to make) and after 
making the debits and credits required under para¬ 
graph (f) of section 204, the Commission is 
required to ‘‘promptly certify to the Secretary of 
the Treasury 1 ’ the several amounts payable to the 
carrier under paragraph (f). 4 

These are the mandatory provisions of the statute 
which have been ignored or disregarded by the 
Commission. It is thus manifest that the question 
involved in this case, unlike that involved in the 
Abilene case, is not whether the court by mandamus 
can require the Commission to extend the benefits 
of section 204 to a carrier which the Commission 
has found does not come within the provisions of 
that section , but whether this court by mandamus 
can require the Commission to issue a certificate to 
a carrier which it has found comes within the 

2 Sec. 204 (b); Sec. 209 (f) (2) Transportation Act; pp. 73, 75 and 
22 Appellant’s Brief. 

* Sec. 204 (b) Transportation Act; Sec. 1 Federal Control Act; 
pp. 73, 70 and 22 Appellant’s Brief. 

4 Sec. 204 <g). 
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provisions of that statute. It is respectfully sub¬ 
mitted that an analysis of the record in this case 
conclusively shows that the only reason assigned by 
the Commission for refusing to issue a certificate 
for the deficit sustained during the period from 
June 30, 1918, to January 1, 1919, is that when 
called upon to determine the actual amount of such 
deficit by comparing the net operating income 
derived by appellant during this period of the 
federal control period with the net operating in¬ 
come of its constituent companies during the corre¬ 
sponding months of the test period, as mandatorily 
required by the statute, it declined to make such 
comparison on the ground that the revenues of one 
of the constituent companies during the test period 
could not be determined without resort to arbitrary 
and unsupported assumptions. 

The Commission Did Not Hold That the Companies 
Operated by Appellant from June 30, 1918, 
to January 1, 1919, Did Not Constitute 
One System of Transportation. 

An examination of the record in this case will 
show that the Commission’s finding that the lines 
involved did not constitute one system of transpor¬ 
tation related only to a portion of the federal 
control period involved, i.e., from January 1 to 
July 17, 1919. As a reason for this finding the 
Commission said' 1 

“According to our interpretation, the term 
‘system of transportation’ as used in section 204 


6 Record p. 16. 
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cannot be construed to include railroads oper¬ 
ated separately by two or more carriers simply 
because the controlling interest in their capital 
stock is owned by a holding company.” 

The report of the commission shows clearly that 
from June 30, 1918, to January 1, 1919, the roads 
involved were not separately operated but were op¬ 
erated by appellant" as this court has stated in its 
opinion. It is only during the ensuing six months 
when the Midland Terminal was operated in its 
own name that the Commission’s finding on this 
point can have any application. 

It is thus apparent that the Commission having 
found that appellant comes within the provisions 
of the act and having found that it constituted one 
system of transportation during the last six months 
of 1918 it has refused to consolidate the operating 
revenues of its constituent companies for the cor¬ 
responding months of the test period on the 
ground, as stated, that the revenues derived by one 
of the constituent companies cannot be ascertained 
without resort to arbitrary and unsupported as¬ 
sumptions. With due deference it is submitted 
that this same reason was assigned by the Commis¬ 
sion as the reason for its refusal to make the valua¬ 
tions required in the case of Kansas City Southern 
Railroad v. Interstate Commerce Commission.' 

It is a significant fact that the Commission in its 
brief made no attempt to distinguish the case at 


8 Record p. 15. 
7 252 U. S. 178. 
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bar from the Kansas City Southern case, although 
this case was quoted from in extenso in appellant’s 
brief. 

Conclusion 

We respectfully submit that the fundamental dif¬ 
ference between the Abilene case and the case at 
bar is that in the former case the Commission in the 
exercise of a discretion claimed by it and sustained 
by this court, found that the applicant carrier was 
not privately operated during the period involved 
and hence did not come within the provisions of 
section 204, whereas in the instant case, having 
found that appellant did come within the pro¬ 
visions of section 204, it has arbitrarily refused to 
carry out the purely ministerial duties exacted by 
the statute. 

While the court in its opinion has referred to 
its decision in the Abilene & Southern case as being 
controlling in the instant case, the citation given 
(55 App. D. C. 389, 6 Fed. 2d. 692) refers to the 
case of the second appeal of the Kansas City 
Southern v. Interstate Commerce Commission, the 
correct citation for the Abilene case being 53 
W. L. R. 806; 8 Fed. (2d) 901. While we as¬ 
sume that the court intended to hold that the 
Abilene case was controlling, we respectfully call 
to the court’s attention the difference between the 
instant case and the second Kansas City Southern 
case to which the citations used by the court refer. 
In this case the Commission having been required 
by decision of the United States Supreme Court in 
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the first Kansas City Southern case to make an in¬ 
vestigation and determine the valuations required 
by the statute, proceeded in conformity with this 
decision to make such investigation and determina¬ 
tion. The carrier, however, being dissatisfied with 
the valuation on the second appeal to this court 
claimed not that the Commission had refused to 
perform the duty exacted by the statute, but that 
in doing so it had failed to give proper weight to 
certain evidence. Clearly this question is not 
involved in the instant case and this ruling can not 
be said to be controlling on the question of juris¬ 
diction now before the court. 

Respectfully submitted, 

M. C. Elliott, 

C. C. Hamlin, 

Robert R. Faulkner. 


March 12, 1926. 



